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the Economy 





The -Febrn; par . Oo Co me. 
Labor Force The mid-February Department of mmerce an 


nouncement that 4.9 per cent of the labor force was 
unemployed in January touched off a new wave ot 
recession talk. The January figures: total labor force, 
66.291 million, including 62.84 million civilians; 3.087 
million Americans were jobless, compared with 1.85 
million in December and 1.9 million a year ago 


Wages in Average weekly earnings of manufacturing workers 


took a $1.04 drop in January from the previous month 
Manufacturing to $70.92—lower than in any month of 1953 The 


cause. fewer hours worked. Average hourly earnings 
were up one cent over the same period to $1.80—a new 


all-time high. Average hourly rate a year ago: $1.74 


industrial The downward trend that began in mid-1953 continued 


at the beginning of 1954. The Board ot Governors of 
Production the Federal Reserve System reported total industrial 
production for January, 1954, at 125 per cent of the 
1947-1949 average, down 2 per cent from December 
and 9 per cent from the 1953 average, seasonally adjusted 


Personal December labor income was $1.9 billion below No 
vember, at the seasonally adjusted annual rate. Farm 


income income was up $400 million during the month, with 


other personal income relatively steady. Total pet 
sonal income for December was $284.7 billion—$1.2 


billion below November 


Consumer The long gradual upward curve continued in Decem 
ber, when total outstanding consumer credit was 
Credit $28.896 billion—up $644 million from November 
Against this trend, the rise in automobile credit finally 


crested in November at $10.358 billion and ended the 
year at $10,289 billion—a decrease of $69 million 


Gross National The fourth quarter of 1953 saw a 1% per cent drop in 
the total value of goods and services produced by the 
Product economy. The three-month figure: $363.5 billion, 
seasonally adjusted annual rate. The 1953 total was 

$367.2 billion, up $19.2 billion over 1952 


Inventories Inventories increased during 1953; sales were up, but 


at a slower pace. Book value of inventories at year’s 
and Sales end was $81.034 million, compared with $77.109 million 
at the end of 1952. Monthly sales average for 1953 
was $48.828 million, $46.080 million for 1952. In the 
fourth quarter of 1953, both categories trended downward 
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Current Labor 
Problems 








Arbitration and the 
By EMANUEL STEIN 


UESTIONS as to the appropriate forum 
for the resolution of a variety of issues 
have been much in the 

Whether the _ federal 
the field of in 


relations 
lately. 
is to pre-empt 


in labor 
public eye 
government 
dustrial disputes entirely to the 
of the matter abou 
there has been substantial controversy * and 
the recent decision of the United States 
Supreme Court in Garner v. Teamsters’ 
Union® will certainly add heat if not light 
Another controversy has been raging over 
the functions of to labor 
arbitration; the apparent tendency of courts 
to extend their inquiry into the substantive 
been 
criticized as serving to destroy the useful 
arbitration in the settlement of in 
Now, a third controversy 
time between arbitrators’ 
National 
concerned 


exclusion 


states is one which 


courts in respect 


aspects of arbitration has severely 
ness ol 
dustrial disputes 
this 


the 


has arisen, 


awards and Labor Relations 
Act... This paper is 
aspect of this last 
whether the NLRB should properly inquire 
into arbitrators’ awards in cases which miay 


whether 


with on 


controversy: namely, 


involve unfair labor 
the awards should preclude the 


The view 


practices, o1 
Board trom 
considering such cases. here ex 

'See, for example, Petro, ‘‘Participation by 
the States in the Enforcement and Development 
of National Labor Policy,'’’ Proceedings of the 
New York University Fifth Annual Conference 
on Labor, p. 1; Ratner. ‘“‘Problems of Federal- 
State Jurisdiction in Labor Relations,’’ in the 
same work, p. 77 

224 LABOR CASES 68,020, 
cided December 14, 1953 


Dkt. No. 56, de 
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NLRA 


not oust 
that it 
the Board to abdicate, 
the 


labor 


pressed is that arbitration ought 
the 


would be unwise for 


Board trom jurisdiction and 


even in a limited way, its position as 
agency empowered to prevent unfair 
practices. 


Wagener Act 


the Board excluswe jurisdiction to deal with 


Clearly, the conferred upon 
affecting interstate 
the Taft-Hartley 
word “exclusive” 


untair labor practices 

and though 
amendments omitted the 
it is settled that the omission 
to authorize the 
under Sections 10 
Taft-Hartley Act 
the Supreme Court has emphasized the ex 
nature of the 


invasions by 


commerce, 


was intended 
courts to issue injune 
() (1) of the 
Qn innumerable occasions, 


only 


tions and 


clusive soard’s power by pro 


hibiting state administrative 


agencies, legislatures or courts, as well as 


by the federal courts 
with 


Opinions are replete 


such statements as 
has 


the 


apparent that Congress 


the Board 


it 1s 
entrusted to exclusively 
own 
the 


appropri 


the proceeding by its 
the 
granting oft 


prosecution ot 
the 
adjudication and the 
I he Board 


complaint conduct of hearing, 


ate relief as a public agency 
and 
Lau 


Arbitration 
4 Labor 


See, for example, Mayer, 
the Judicial Sword of Damocles,"’ 
Journal 723 (November, 1953) 

‘See, for example, Singer, ‘‘Section 10 (a) 
and Arbitrators’ Awards,"’ 4 Labor Law Journal 
727 (November, 1953); Lifson, ‘‘The NLRB 
and the Union's Obligation to Use the Grievance 
Procedure.’ 1 Labor Law Journal 733 (No- 
vember, 1953) 

’ Sec. 10 (a) 
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acting in the public interest, not any private 
person or group, not any employee or group 
of employees, is chosen as the instrument 
to assure protection from the described un- 
fair conduct in order to remove obstructions 
to interstate commerce.” ‘ 

Therefore, if the Board is not to inter- 
fere with the process of arbitration, the 
justification for abstention must be grounded 
in the wisdom of forbearance rather than 
in lack of power. On the ground of wis- 
dom, Singer asks: 


“Dp 


jut when the parties to a collective 
agreement attempt to adjust a controversy 
that has arisen in the course of the adminis- 
tration of said agreement, should the Board 
inquire into the procedure or police its ad- 
ministration. And should the employer be 
prevented from asserting as a 
an unfair labor charge that it has complied 
with the agreement and is not guilty of the 
acts as charged?” * 


defense to 


He goes on to say: “When the parties 
have entered upon collective bargaining 
which culminates in a collective contract, 
they should be left to themselves insofar 
as administration of the agreement is con- 
cerned. If am agreement purports to 
cover the solution of grievances which arise 
during its term, the parties should know 
that any settlement which they reach will 
be final and not subject to scrutiny by the 
Joard or any similar agency. ... We raise 
the query—is the Board to act as a policing 
instrumentality between labor and manage- 
ment? If it is, then the grievance pro- 
cedure is ineffective and of no value. 

“The courts have not settled the problem. 
Until they do, and a definitive statement is 
made establishing a pattern, or until Board 
policy is either clarified or changed and a 


positive statement is made thereon, it would 
seem that the grievances, 
particularly discharge cases, to arbitration, 
is a hazardous procedure to follow in imple- 
collective 


submission of 


menting the administration of a 
bargaining agreement.” * 


Public v. Private Rights 


We must not forget that the purpose of 
the National Labor Relations Act is to 
vindicate public rights rather than private 
rights. Collective bargaining agreements, on 
the other hand, are concerned with private 
rights. Characteristically, collective bargain- 
ing agreements implement the national labor 
policy expressed in the NLRA, but this has 
not always been so, and it may be assumed 
that there are cases today in which it is 
not so. There are many points at which 
the collective agreement must be tested in 
the light of expressed public policy; the 
mere execution of the agreement is cer- 
tainly not conclusive evidence that the na- 
tional policy has been furthered. One of the 
indicia of company domination, often used 
by the NLRB, is the nature of the restric- 
tions imposed by a collective 
upon the union. Paralleling such instances 
are the numerous cases in which particular 
provisions of a collective bargaining agree- 
(for example, union security) have 
It would appear funda- 
mental wisdom for the Board to look behind 
the arbitrator's award wherever 
involved a contract provision which 
violate the act. To take a 
suppose the agreement provides that the 
employer shall give preference in hiring to 
union members, The employer having hired 
from the open market, the union files a 
grievance under the agreement which also 


agreement 


ment 
been held illegal. 


there is 
may 
simple case, 





* Amalgamated Utility Workers ». Consoli- 
dated Edison Company, 2 LABOR CASES { 17,055, 
309 U. S. 261 (1940). 
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' Article cited at footnote 4, p. 727. 
* Article cited at footnote 4, p. 784. 
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provides that the arbitrator shall neither add 
to nor subtract from the terms of the agree- 
ment. If the arbitrator now finds the em- 
ployer guilty of violating the agreement and 
directs the thenceforth to 
with the 
shall the employer be foreclosed from going 
to the Board? In contrast to this simple 
case, there are countless borderline instances 


employer hire 


only in accordance agreement, 


in which the law and the Board policy are 
Who shall determine whether 
been violation of the law—the 
arbitrator or the Board? Surely, the mere 
fact that the arbitrator has been 
by the parties to resolve a contract dispute 
between them cannot confer upon him the 
right to make authoritative determinations 
of the public rights which may be involved 
in the dispute! Even the trial examiners, 
who are much closer to Board policy than 
most arbitrators and presumably much 
better informed on the law, do not have 
such power. Moreover, it is doubtful indeed 
whether in the majority of cases parties to 
an arbitration authorize the arbitrator to 
rule on NLRA questions and they may not 
even be aware that any such questions are 
involved. It may be added that many arbi 
trators are reluctant’to inquire into these 
matters either from uncertainty as to what 
the law is or from the conviction that a 
more appropriate forum is readily available. 


not clear. 
there has 


selected 


Unlawful Contract Provisions 


Another facet of the problem comes into 
view when we consider the nature of arbi- 
tration. Whether, as some contend, arbi- 
tration is a substitute for litigation or, as 
others insist, for a strike, it is evident that 
it has as a condition precedent the existence of 
a dispute or difference. While many have 
sung the virtues of arbitration as a peaceful 
means of settling labor disputes, I know of 
none who has asserted its superiority to 
agreements voluntarily arrived at by the 
parties without resort to mediation or arbi- 
tration. And it is often remarked that “a 
bad agreement is better than a good award.” 
Now, if an arbitrator’s award is to be invul- 
nerable to attack by the NLRB, a fortiori 
an agreement between an employer and a 
union—-not challenged by either party— 
ought to be invulnerable, unless we hold 
that the arbitrator has some special magic 
to make that lawful which in his absence 
would be unlawful. Assuredly, we could 
not exempt from the operations and inquiry 
of the NLRB collective bargaining agree- 
ments as to which neither employer nor 


The Developing Law 


union raised any objection. I can see no 


justification for exempting agreements as 
to which objection has been raised and the 


dispute has been resolved by an arbitrator 


It might also be noted that if an arbi 


trator’s award could confer immunity, em 
ployers and unions might attempt to provide 
a shelter for a provision of doubtful legality 
by seeking absolution at the hands of an 
arbitrator. During World War II, it was not 
uncommon for employers and unions, who 
were entirely in accord on a wage adjust- 
ment, but feared it would not be approved 
by the War Board or wished to 
expedite action on their request for approval, 
to manufacture a dispute. One may hazard 
a guess that the parties often got through 
the disputes machinery approval for adjust- 
ments which would not have been approved 
by the wage stabilization director. So here, 
too, it would be absurdly simple for the 
parties to pretend they are in disagreement, 
go to arbitration, indicate to the arbitrator 


Labor 


in the many subtle ways known to manage 
ment and labor that there is really no great 
difference between them, and secure the kind 
of award they want 


There has long existed among arbitrators 
a belief that the arbitration machinery might 
quite properly be used in certain types of 
cases as a face-saving device for one side or 
the other, that the arbitrator might legitimately 
get one of the parties “off the hook” by 
deciding cases in which the differences be- 
tween the contestants were apparent rather 
than real. In such a setting, what would be 
easier than to procure an award insulating a 
shaky contract provision against attack! 


Lawful Contract Provisions 


Thus far, we have been dealing with pro- 
visions of collective bargaining agreements 
which may, in and of themselves, be illegal 
under the Labor Relations Act. Is the sit- 
uation different where the contract provision 
is unobjectionable, the unfair labor practice 
taken under 
provision? Let 


issue arising over an action 


color of the valid contract 
us assume the simple case of a discharge 
allegedly for incompetence; the discharge is 
challenged by the union through the grievance 
procedures; the matter goes to arbitration in 
which the company is upheld, and the union 
files an unfair labor practice charge! Should 
the Board, as matter of policy, take juris- 
diction in such a case? Suppose the union 
avoids the grievance procedures and goes 
directly to the Board, should the Board take 
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jurisdiction prior to the exhaustion of the 
remedies provided by the collective agreement ? 

So far as concerns the strictly private 
rights conferred by the collective agreement, 
it seems to me a perfectly sound rule that 
the parties, having provided a method of 
settling disputes arising under the agreement, 
should not be free to resort to another forum 
until after the agreement's procedures have 
been exhausted. But, it seems to me, the 
situation is different where public rights are 
involved. With a slight alteration in the 
facts, a case which came before me some years 
ago may be used to illustrate the problem. An 
inspector from the state labor department 
had found a particular machine to constitute 
a health hazard and an order had been issued 
directing the employer not to use the machine 
until an appropriate hood had been placed 
over it. The collective agreement obligates 
the employer to comply with the health and 
safety regulations of the state. Is the union 
now required to go to the arbitrator, rather 
than to the state labor department, to com- 
plain of the employer’s continuing use of the 
unhooded machine? Suppose an employee 
refuses to work on the machine and is dis 
charged for insubordination ? 

In my opinion, situations of this sort do 
not present an “either/or” choice in respect 


to remedies. The public, as well as the 


persons directly concerned, have stake in 
securing conformity to public policy, and 
this stake is not protected by a rule requiring 
recourse to the remedy set out in the collective 
agreement without even the opportunity to 
secure a review by the public agency given 
law. 


the exclusive mandate to enforce the 
Why should a union be compelled to go to 
arbitration, rather than to the Board, when 
it believes a man to have been discharged 
in violation of Section 8(a)(3)? Why must 
it incur the expenses of an arbitration under 
such circumstances? It may not be irrelevant 
to note that in individual cases the differ- 
ences between proceeding under the contract 
and resorting, to the Board may be vital. 
The contract may have a time timit for the 
filing of grievances, it may limit the arbi- 
trator’s authority, qualifications may be 
placed upon back pay, and the like. And 
it can scarcely be denied that the Board is 
much better equipped and able to ascertain 
facts and to them before a trial 
examiner than the overwhelming majority 
of unions can in respect to arbitration. 

But suppose 
arbitration and the losing party goes to the 
Board! I hope I am not guilty of depre- 


present 


there has been resort to 


* Cited at footnote 4 
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cating the skill of arbitrators by suggesting 
that their awards ought scarcely be more 
binding upon the NILRB than the reports 
and 3oard’s trial 
examiners. If there are sound reasons for 
permitting the Board to overrule its trial 
examiners on the facts as well as on the law, 
I would that the same 
would exist in the case of arbitrators. 


recommendations of the 


assume reasons 


Third-Party Rights 


The rights of third parties, as well as the 
rights of employers and of unions, may be 
involved in such fashion as to require special 
consideration, Suppose an employee is dis- 
charged for not being a member of the 
union which is the bargaining 
tive in the establishment, the ostensible rea- 
son for the discharge being incompetence. 
under the agreement an ef 
Unions have rarely been 
“free 


representa- 


Is arbitration 
fective remedy ? 
known for their 
loaders,” and their zeal in pressing griev 
ances of nonmembers is usually not out- 
standing. One may multiply the 
types of situations in which restriction to 
contract remedies would result in injustice 


solicitude for the 


easily 


to third parties. 

There are also doubtless many instances 
in which contract remedies are inadequate 
for other Where lots of griev- 
ances have accumulated, it sometimes hap- 
pens that they are “washed out” in an 
omnibus settlement: For example, the union 
may agree to withdraw some grievances as 


reasons. 


a condition of winning concessions as to 
others, or it may withdraw many outstand 
ing grievances at the time of signing a new 
collective agreement If any of the griev 
ances thus withdrawn concerns, for instance, 
a discriminatory discharge, a question might 
well be raised as to the right of management 
and of the union to dispose of third parties’ 
interests in this fashion. 

Implicit in the foregoing is the assumption 
tha’ the unfair labor practice is charged 
against management, that arbitration has 
been sought by the union, that the 
union goes to the Board either as an alter 
native to arbitration or in the nature of an 
This is the assumption made by 
and Lifson in their respective ar 
ticles.” But it should not be forgotten that 
Taft-Hartley includes unfair 
tices in its list of prohibitions. Suppose, 


and 


appeal. 
Singer 
uu 
union prac- 
now, the employer charges the union with a 
its obligation to bargain col 


(Continued on page 206) 


violation of 
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When Is a Contract Not a Contract? 


By WILLIAM J. BROWN 


| ATE in July, 1953, a unanimous four 
4 member Board issued the National Labor 


order in 


Relations Board’s decision and 
the case of the American Seating Company.’ 
A press release for the Sunday newspapers 
of July 26 proclaimed the 
first on the point in the 18-year history of 
the federal labor statute. The “point” stated 
in the 
lished 1s that 
titled to immediate bargaining rights which 
cannot be denied until the expiration of an 


decision as the 


having been estab 


“a newly-elected union ts en 


press release as 


long-term contract covering 
held by 
The decision will certainly 
students of the law of labor 
holding that a 
when it comes 


Relations Board 


unreasonably 


these employees another union.” 


seem to some 
relations as 
contract 1s not a contract 


before the National Labor 


impact of a Na 


decision 


Although the 
tional Labor 
ada 
upon ‘allied and analogous employer-union 
situations frequently involve 
speculation and conjecture, the meaning of 


precise 
Relations Board 


may mere 


the decision as applied to the facts of the 
particular case (and to the particular em 
ployer) should be clear. Let us, then, see 
decided in the 
The facts were 
these On March 22, 1949, the Inter- 
national Union, United Automobile, Air 
craft and Agricultural Implement Workers 
of America, and its union No. 135 


what the Board 


Seating case. 


exactly 
American 


local 


1106 NLRB, No. 44 (1953). 


When Is a Contract Not a Contract? 





THE NLRB NOW GRANTS IMMEDIATE 
BARGAINING RIGHTS TO A NEWLY 
ELECTED UNION. WHAT HAPPENS 
TO CONTRACTS STILL IN EFFECT? 





AW) 


Relations 


reterred to as the [ 
National Labor 
a petition secking an election in the 
1.500 


(hereinafter 
had filed with the 
Board 
unit of the 
production and maintenance 
Board held the election, in which the 


Was 


company’s approximately 
workers. The 
UAW 
establishing its repre 
sentative and certified the UAW 
on September 20, 1949. The 
the UAW, on July 1, 


three-year contract 


successful in 
status, 
company and 
1950, entered into a 
covered all em 
that it 


should run for a three-year term subject to 


which 


plovees in the unit and provided 


renewal in the absence of ter 
60 days 
date Che parties also executed, 
1950, a 


automatic 


mination notice given prior to an 
expiration 
on July 1, 


sion 


separate hve-year pen 
with the 


the basic 


agreement In accordance 


wage-reopening labor 
agreement, the parties subsequently entered 
wage 
none of these operated to extend the life 


provisions ot 


into supplemental agreements but 


of the basic agreement 


evidence adduce d 
Relations Board, 


It appears, from the 
before the National Labor 
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of the District of Columbia and the Massachusetts bars 





that the company is the only seating manu- 
facturer in its (Grand Rapids) labor market 
area, and further that all other manufac- 
turers in that area have collective bargain 
ing contracts with their unions of from 
three to five years’ duration. It was not 
shown that contracts in the seating manu- 
facturing industry customarily ran for more 
than two-years’ duration. 

On May 29, 1952, the Pattern Makers 
Association of Grand Rapids, Pattern Makers’ 
League of North America, AFL (herein- 
after referred to as the Pattern Makers), 
filed a petition with the National Labor 
Relations Board seeking an election in a 
unit consisting of the six pattern makers 
employed by the company and then covered 
by the contract with the UAW. The com- 
pany opposed the holding of an election, 
urging that its contract with the UAW 
should operate as a bar to the proceedings. 
The Board applied its rule that contracts 
of more than two years duration are un- 
reasonably long and may not bar an elec- 
tion unless it is affirmatively shown that 
longer-term contracts prevail in the par- 
ticular industry. The Board said: 
= the record fails to establish that 
3-year contracts are customary in the seat- 
ing industry and more than two years 
have elapsed since the effective date of the 
existing contract.” 

The Pattern Makers won the election and 
were certified on October 6, 1952. Ten 
days later, on October 16, 1952, they pre- 
sented the company with a set of proposals 
for a new agreement. The company stated 
that while it was willing to recognize the 
Pattern Makers as the representative of the 
employees in the pattern-making unit and 
to negotiate as to matters open for dis- 
cussion, none of the matters covered by 
the contract with the UAW were open for 
negotiation until the expiration of that 
agreement. 


168 


The Pattern Makers thereupon filed a 


charge of refusal to bargain and the General 


Counsel of the National Labor Relations 
3oard issued a complaint on November 28, 
1952. At the hearing held on the complaint 
on January 5, 1953, the employer again 
maintained that the contract with the UAW 
foreclosed discussion of matters covered 
by it until expiration of the agreement on 
July 1, 1953 Joth the trial examiner and 
the four-member Board ruled, however, 
that the employer had unlawfully refused 
to bargain with the Pattern Makers. The 
3oard stated in its opinion that its deci- 
bottomed on the same reasons 
earlier led the Board to adopt 
the rule that a contract of unreasonable 
duration would not serve to bar a new 
determination of representatives. The opin- 


sion 
which 


was 
had 


ion said in part: 


“We hold that, for the which 
led the Board to adopt the that a 
contract of unreasonable duration is not a 
bar to a new determination of representa- 
tives, such a contract may not bar full 
statutory collective bargaining, including 
the reduction to writing of any agreement 
reached, as to any group of employees in 
at appropriate unit covered by such con- 
tract, upon the certification of a new col- 
lective bargaining representative for them.” 

The 
that the employees, including the six pat- 
involved, had made a 
contract through the UAW as 
agent, and, while they might have the right 
to change their agent, they should be bound 
by the contract the agent had made for 
them. In the Board’s opinion the usual 
legal principal-and-agent rules are not ap- 
plicable to the agency involved in collective 
bargaining which, the Board said, “resembles 


reasons 


rule 


Joard rejected the company’s claim 


three- 
their 


tern makers 


year 


a political rather than a private law rela- 
tionship.” 
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Prior History 


As stated 
first on the 


above, the decision was the 


subject. The Board had, how 


ever, in several earlier representation cases 


direction in which the wind 
was blowing. Thus in Hueneme Wharf « 
Warehouse Company; the Board had point 
edly refrained from taking a direct position 
on the That arose on a repre- 
sentation petition filed by the AFL Team- 
Prior to the advent of the Teamsters, 
the Citrus Workers Union, Local 22,342, 
likewise affiliated with the AFL, had been 
certified by the National Labor Relations 
Board on January 2, 1941. On February 28, 
1941, the employer and the Citrus Workers 
had entered into a contract reading, as to 
duration, that it should remain in effect 
until May 31, 1943, and be automatically 
renewable from year to year thereafter in 
the absence of a 30-day termination notice 
prior to each annual expiration date. In 
November, 1941, Local 22,342 surrendered 
its charter, and those employees of the 
company who had theretofore been mem- 
bers of the Citrus Workers became affili- 
ated with the Teamsters. On November 20, 
1941, the Workers, by letter ad- 
dressed to the Teamsters, purported to 
assign their contract with the company to 
the Teamsters. The company claimed that 
the February 28, 1941 contract with the 
Citrus Workers was a bar to an é¢lection 
on the Teamsters’ petition. The’ Board 
held otherwise for the reason that the dis- 
solution of the Citrus Workers local re- 
sulted in “leaving the employees without 
a bargaining agent either to administer the 
terms of the present contract or to negoti- 


indicated the 


issue, Cas¢ 


sters 


Citrus 


ate a new contract.” 

As to the continued effect of the existing 
contract, the Board said: 

“Whether or not the employees are 
bound by the terms of the contract with 
the Workers until May 31, 1943, 
it is clear that, under the circumstances 
here presented, they are entitled fo select 
a new bargaining agent at this time if they 


Citrus 


so desire.” 

In the later Harbison-Walker Refractories 
Company case,® however, the Board, in di- 
recting the holding of an election in the face 
of an existing contract, said: 


“The election which we shall hereinafter 


direct is for the purpose of determining the 


239 NLRB 1349 (1942). 
343 NLRB 1349 (1942). 
460 NLRB 360 (1945). 
* 89 NLRB 59 (1950). 


When Is a Contract Not a Contract? 


representative who shall administer the 


contract.” 

Like language used in the 
the Register and Tribune Company. But the 
bellwether of the current doctrine 
be found in the case of the Boston Machine 
Works Company® where the Board, advert- 
ing to the language used in the Harbison 
Walker and the Register and Tribune cases, 
theory there 


was case of 


was to 


clearly discountenanced the 
expressed and said 


= we need not now decide whether 
the representatives to be certified herein 
To the 


that 


must assume the existing contract 
extent these purport to decide 
question they are hereby overruled.” 


cases 


Soard in the Boston 
have 


Chis language of the 
Vachine Works case 
portended the result ultimately reached in 
the American Seating case. And the Ameri 
can Seating case stands squarely for the 
which, because 


seems clearly to 


proposition that a contract 
of its unreasonable length, does not bar to 
a new election on the petition of an outside 
union, is not a bar to full bargaining rights 


for that union if it wins the election. 


meaning of the 
particular em- 
ployer subject to the order, the 
American Seating Company® it may be help 
ful to speculate as to what it will mean in 
analogous cases arising in the future. It 
should not necessarily be how 
ever, that the same result would again be 
reached by the National Labor Relations 
Board even on identical facts. For, of the 
four members who signed the decision and 
order in the American Seating 
two survive on the current Board 
Murdock and Peterson In 
public statements of the 
chairman,’ the may be 
review and re-examine the 
the American Seating rule 


Having arrived at the 
decision as applied to the 
Be vard’s 


assumed, 


only 
mem- 


case 
bers view of 
recent present 
soard expected to 
soundness of 


Assuming, nevertheless, that the case is 
goorl law,” it is 


of interest to consider what was and what 


and will remain Joard 


was not decided and, perhaps, to point out 
some possible avenues for distinction in the 
that are bound to before the 
Board in the future 


cases come 


The law of labor relations has been built 
up around thousands of 
which, it differs 


each of 
every other 


cases, 
seems, from 
¢ As of the date this article was written no 
petition for review of the Board's order had 
been filed with a court of appeals 

*See NLRB Press Release No, R-428. 
October 21, 1953. 


dated 
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the 
representing an 


case. It is task of the attorney in 
employer in a_ situation 
where the American Seating decision might 
be regarded as an adverse precedent to 
point out the materiality of such differences 
as may be present in his client’s situation 
We should, therefore, explore the possible 
materiality of certain factual differences 
that may be urged, at some stage or other, 
as a basis for distinguishing the American 
Seating Case. 


The factual Amertcan 
Seating case involved the severance of a 
small, highly skilled craft unit from a large 
industrial unit Furthermore it involved 
their representation by a labor organization 
the Board pointed out in its 
opinion, “traditionally pattern 
makers in industry.” 


situation in the 


which, as 
represents 


It is not believed, however, that either 
the skill or identifiability of the unit or the 
appropriateness of the particular union as 
bargaining agent were material in the 
Board’s mind. The same result should fol 
even though the union seeks 
representation in the unit covered by the 
existing contract or one of different 
either smaller or The material 
is that the existing contract or contracts 
have some infirmity—such as unreasonable 
American Seating 
which precludes their standing as a bar 
Remember, that not only must 
there be some such infirmity in the existing 
contract, but the other conditions for an 
election must be present: The unit sought 
be appropriate, and the petitioning 
must make a prima 
that it probably 
in an election 


low outside 
size, 


larger factor 


duration in the case 


however, 


must 
facie informal 


would 


union 


showing succeed 


Can the Decision 
Be Negatived by Contract? 


Much of the labor lawyer’s time is de 
voted to the drafting of collective bargain 
This time, as well as time 
type of 
necessarily 


ing agreements 
spent drafting virtually any 
ment of legal 
spent in envisioning and providing against 
that “unless other 
wise provided.” 
been said, vanish at the stroke of the type 
from point of 


docu 
significance, is 
eventualities would occur 
Great rules of law, it has 


writer. Indeed, one view 
the whole law of contract consists of pro 


viding rights and obligations that the par 
***‘The Board is empowered, as hereinafter 
provided, to prevent any person from en- 


gaging in any unfair labor practice (listed in 
Section 8) affecting commerce This power 
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that is, 
except for the provisions of the contract 
The will quite naturally 
then, as to whether an employer can law 


ties otherwise would not have, 


question arise, 
fully insure against such a result as occurred 
in the American Seating 
stipulation in the collective agreement. It 
seems most doubtful that he can. But the 
problem is interesting, challenging and im 
portant enough to encourage the efforts of 
the labor bar. From the 
point would appear improbable 
For one thing, the American Seating Com 
pany and the UAW attempted to make 
such provision as would insure against new 
bargaining during the contract term, for the 
contract expressly provided that it should 
remain in effect for a period of three years 


case by express 


present vantage 


success 


Any provision in such a three-year contract 


attempting by some specific reference to 
insure that it will 


gaining would amount to no more 


remain as a bar to bar 
than a 
assertion “and we do three 


mere mean 


years.” 


It does not appear from the report of the 
American 
UAW, the incumbent union, participated in 
the election held in the pattern-makers 
unit. An interesting 
if the UAW 
ceeded in winning the election. 
ably, the union in 
regarded the 


Seating case whether or not the 


result would follow 
had participated and had suc 
Most prob 
would have 


such case 


existing contract as Satis 
to the pattern 


and would have permitted it to remain in 


factory with respect makers 


effect, unchallenged, for the balance of its 
scheduled term without 
with respect to such a comparatively smal! 
unit. But the would 
least in theory, as to the 
the UAW to demand new bargaining in 
that Would the Board hold the 
estopped by its contract ? It 
that the Section 
would preclude the 


seeking chang 


question arise, at 
legal right 
unit union 
would 
10 (a) 
application 
But 
Board not 


own 
seem provisions ol 
of the act’ 
of any theory of estoppel by contract 
that the 
absence of any technical 


hold that the UAW had 


had its day of bargaining and that the con 


it would seem likely 
withstanding the 
estoppel, would 


ducting of the election on the outside 
union’s petition amounted to no more than 
an extraneous incident during the life of the 


original agreement 


It has been reported to the writer that 


this precise situation arose in the case of an 


Shall not be affected by any other means of 
adjustment or prevention that has been or may 
be established by agreement, law or otherwise 
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AFL union, a midwest manufacturing com 
pany and the CIO Steelworkers. AKI 
union, during the course of a contract term, 
entered into negotiations 
ployer, and, as a consequence of their dis 
cussions, the parties extended the termina 
tion their agreement The C1O 
Steelworkers filed a representation petition 


The 


with the em 


date of 
seeking an election in the production and 
maintenance unit then covered by the agree 
ment with the AFL. The National Labor 
Relations Board held the existing contract 
because it had been 


Participating in the 


no bar to the election 
prematurely extended 
election, the AFL establish 
ing that it still represented a majority. The 
AFL thereupon insisted upon new bargain 
ing, contending that since the National 
Board held the contract 
election, the 


succeeded in 


Labor Relations 


no bar to an parties should 


not regard it as a bar to bargaining. Un 
fortunately, so far as securing a legal prec 
dent is concerned, the employer ultimately 
AFL demand, and the 
new contract As 
stated above, though, the question arises 
Would the 
plaint if the 


would the 


acquiesced in the 
parties negotiated a 
General Counsel issue a 
AFL had filed a charge: 
Board 


And 


com 
And 
sustain the General 


Counsel? would the courts sustain 


the Board? 


The incumbent union would not seem to 
have, ordinarily, any status to seek advan- 
tage ] Board decision 
directing an election on the petition of an 
Nor could it be 
precipitate itself filing a 
sentation petition because the Board would 
hold that, 


employer already recognized the union, no 


as a consequence ot a 


outside union. the one to 
action by repre 


undoubtedly inasmuch as the 


question of representation existed 


Contract Infirmities 


The reason that the employer’s contract 


failed to bar a new election (and new bar 
gaining) in the American 
that it 
standards, of 
The 


according 


Seattmg case was 
judged by applicable 


unreasonably long duration 


was, Board 


employer pointed out clearly, 
to the 
that three-year contracts 


Rapids 
indicated 


quite 
of the 
custom 


Board report case, 
vere the 


market 
that the em 


in the Grand labor 
The 


ployer 


area, 


evidence also 


was the largest manufacturer in 


the seating industry and, as such, might 


reasonably be expected to occupy some 


sort of role of leadership in the industry’s 


labor relations picture. Sut the Board's 


rules require the subordination of these 


When Is a Contract Not a’Contract? 


factors of area practice and industry leader 
ship to industry practice and, by the latter 

that the 
three 


standard, it could not be shown 


custom in the industry was for veal 


contracts 


Thus, as in the American Seating case, 


where the reason for a contract’s failure 


election is its unreasonable 
result of the outside 
election will be 


course, the new 


as a bar to an 
length, the inevitable 
union’s succeeding in the 


new bargaining (unless of 


willing to assume the existing 


Would a 


low where the 


union is 
different result fol 


for the contract's 


agreement) 
reason 
failure as a bar is due to some other cause? 
elections tor 


length 


Contracts are held not to bar 
than 
Most notably contracts providing coverage 


been 


reasons other unreasonable 
for members only, contracts that have 
prematurely extended, and those contaming 
illegal union-security clauses are uniformly 
held not to bar 


tract 


elections An existing con 
held 
an election in cases where there 
either the 


employer's operations 


will also be insufficient to bar 
has been a 
nature or the 


Finally 


within the 


radical change in 
size of the 
case of schism 


in the genuine 


ranks of the labor organization involved in 
contractual relationships with the employer, 
the Board hold that the 


tract will not bar an election 


will usually con 


where the 
to bar 
mirmity 


It is submitted that reason 


for the contract’s failure an election 


is to be found in some of the type 


listed above, other than unreasonable length, 


the same result would follow as in_ the 
seems to 


that a 


election 


American Seating case That case 


stand for the broad proposition 


contract which does not bar an 


does not suffice to bar bargaining if the 


outside union wins the election. The peculiar 
that 
nevertheless, 


Board to 


will arise in 
afford 


distinguish 


facts of individual 
the tuture 


for urging the 


CasCS 


may, bases 


new 
situations-from the American Seating prece 


dent. It seems improbakle that the Board 


if it recognizes the continued validity of its 


American Seating decision, will be inclined 


to recognize distinctions based upon a dif 


ferent reason for the contract’s failure as 


a bar, that is, some reason other than un 


reasonable length 


facts of the 
such as to 
take the 
favor of 


this because the 
Seating 
require the 


} ssible 


I say 


imerican case were 


Board to strongest 
stand in immediate bar 
union. For the 
new union (the Pattern Makers) presented 


its request tor 


gaining rights for the new 


bargaining at a time when 
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the existing contract had but 8% months 
to run. Indeed, by the time the National 
Labor Relations Board had processed the 
case to final decision and order, the exist- 
ing contract had expired and the company, 
presumably, had already commenced bar- 
gaining with the Pattern Makers about a 
new contract for the pattern-makers unit. 
Thus the facts of the case present a strong 
holding to the effect that a new union has 
immediate bargaining rights. 


What Is to Be Bargained? 


The National Labor Relations Board, in 
the American Seating case, has directed the 
company, on request, to bargain collectively 
with the Pattern Makers. But it has fur- 
nished no guidance as to what is to be the 
basis for bargaining. Are the parties to 
assume that the contract stands in full force 
and effect as to all terms and conditions 
of employment it covers, unless and until 
specific changes are agreed upon? Or are 
they to scrap the contract immediately 
upon the commencement of the bargaining 
process and revert to terms and conditions 
as they stood prior to the effective date of 
the contract with the UAW? And if the 
latter, why not go back all the way to terms 
and conditions of employment as they ex- 
isted upon the advent of the UAW to 
representative status? It seems clear on 
logic and principle that the initial point of 
bargaining would be the existing contract. 
But the inequity of requiring new discus- 
sion on stich economic issues as wages, 
hours of work, shift differentials and the 
like is apparent. For the employer had felt 
that its costs of operation were fixed and 
determined for the duration of the agree- 
ment, only to find that economic demands 
are opened again—and opened on top of 
the base of a wage adjustment and other 
economic concessions which presumably 
had been given to the UAW at the time 
of the execution of the contract with that 
union, and further adjusted, presumably up- 
ward, at the time of the several periodic 
reopenings on the wage issue during the 
life of the three-year contract. An em- 
ployer can hardly be blamed, in such a 
situation, if he feels somewhat resentful 
at the prospect of new bargaining. But if 
he must bargain, and it seems he must, he 
is required to approach the bargaining table 
with a mind open for consideration with 
respect to the advisability of acceding to 
union proposals for change in the status quo. 

Although the employer may not approach 
the matter with an adamant refusal to dis- 
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cuss matters covered by the earlier contract, 
there is nothing to prevent his proposal, 
if advanced in good faith, that all terms and 
conditions of the earlier contract be in- 
corporated into a new contract with the new 
union. Similarly, it might be pointed out, 
there is nothing to prevent his advancing 
the proposal that wages and other economic 
matters be restored to the level they occu- 
pied prior to the effective date of the earlier 
contract and, assuming bargaining in good 
faith to a genuine impasse on such a pro- 
posal, unilaterally placing his proposed 
changes in effect. 

Jargaining need noi be a one-way street, 
although heretofore management appears 
too often to have regarded it as merely a 
matter of receiving and considering union 
proposals and either accepting, rejecting 
or compromising them. While labor or- 
ganizations continuously have demonstrated 
at the bargaining table their awareness of 
the fact that they exist to serve the workers 
they represent, management may too often 
have failed to demonstrate there its aware- 
ness of its obligation to stockholders and 
to the national economy. Management 
exists for the purpose of operating the busi- 
ness in all its phases for the optimum 
profit over the long range, and the American 
Seating decision might prove an occasional 
boon for an employer who would not feel 
free. in good conscience, to propose wage 
or other economic cuts to the old contract- 
ing union but who might feel free, if cir- 
cumstances warrant, to take a different ap- 
proach in bargaining with a newcomer 
union. 


Pension Question 


Utterly ignored by the Board, the pen- 
Sion question virtually cries aloud for reso- 
lution. Does the Board’s order to bargain 
cover matters included within the scope of 
the separate pension agreement? Or may 
the employer, because of the peculiar nature 
of peusion obligations and commitments 
insist upon a hands-off attitude on the part 
of the newcomer union? More basically, 
can the American Seating Company, and 
employers generally, feel assured that the 
National Labor Relations Board will recog- 
nize that pensions are a matter apart from 
run-of-the-mill bargaining and should best 
be left undisturbed for the relatively long 
periods customarily provided? In other words, 
will a pension contract stand on different 
footing from a basic labor agreement, that 
is, one providing for terms and conditions 
of employment other than pensions? 
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Handicapped job placements re- 
ported by the public employment 
service during the entire 12 months 
of last year aggregated 255,474, 
an increase over the placements 
made during the corresponding pe- 
riod in 1952. Of the total, 113,495 
were placements of disabled vet- 
erans.—Performance, The Story of 
the Handicapped. 





One specific type of clause which deals 
directly with the problem and which has, 
in the past, found measure of favor 
with employer representatives is the 
called Bendix the name deriving 
from first reported use in 
agreement between the Bendix Aviation 
Corporation, Scintilla Magneto Division, 
and the AFL Machinists. The clause pro 
vides in substance that the agreement with 
respect to pensions should remain in effect 
binding upon any successor union 


some 
So- 
clause, 
a 


its pension 


and be 
which might, somehow or other, supplant 
the contracting union. It reads as follows: 


‘Because pension plans and agreements 
for the establishment of the same are by 
their nature matters requiring the parties 
to enter into commitments for considerable 
periods of time, it is expressly understood 
and agreed, and the employees by their 
ratification and acceptance consent that the 
provisions of this agreement shall inure 
to the benefit and be binding upon any 
other bargaining agent which may here- 
after represent the employees in the appro- 
priate unit, in the same manner and to the 
same extent as if it were named herein as 
the union.” 

Pension agreements are generally drawn 
to provide for at least five-years’ duration. 
This, it is understood, reflects employer 
desires to have the financial commitment 
involved fixed and determined for this rela 
tively long period. Many, if not most, 
employers also resort to the practice of 
having the pension agreement embodied in 
a separate document. employers 
have also resorted to the expedient of hav- 
ing the Bendix clause, where one em 
ployed, read so as to provide, specifically, 
that the pension agreement shall remain 
in effect notwithstanding any premature 


Some 


is 





s *Inland Steel Company v. NLRB, 15 LABOR 


CASES { 64,737, 170 F. (2d) 247 (CA-7, 1948), 


cert. den, 336 U. S. 960 (1949). 
When Is a Contract Not a Contract? 


The 


out 


conclusion of the basic labor contract. 
reason for the 
in a separate document is to serve as tacit 
recognition by the that pensions, 
although conceded to be bargainable matter, 
somewhat different hours 
work, seniority, and other 
run-of-the-mill of em 
It remains to be seen what the 
American Seating Company will do about 
pensions well what the will 
rule in a case where the pension question 


pension agreement set 


parties 
are trom 
ot 


similar 
ployment. 


wages, 
grievances 
conditions 


as as soard 


is more squarely presented for decision 


It may be that the Board will give lip 
service only to the relatively 
nature of pension contracts by pointing out 
that an obligation to bargain is, after all, an 
obligation neither to agree nor to alter the 
provisions of existing agreements. Such a 
is submitted, ignores the hard 


sacrosanct 


position, it 
fact that unions seldom engage in bargain- 
ing for the fun of it; nor do they undertake 
discussion in reopening settled agreements 
without not unreasonably, to 
secure in the 


expecting, 
some advantageous change 
contract. 

the National 
its General 


But the position taken by 
Labor Relations Board and by 
Counsel in the Jnland Steel case® may be 
taken to presage an attitude. There 
the issue was as to the bargainable nature 


such 


of pensions, the employer contending that 
pension contracts, as they exist in a nation 
wide company having many different local, 
national and international labor organiza 
tions to deal with, were of such a nature 
that bargaining should not be ordered. A 
significant element in the answer 
to the claims of the difficulties inherent in 
bargaining in this field was the 
that, after all, bargaining does not require 
concession or agreement. 


’ 
Soard’s 


assertion 


Thus the brief of the Board filed with 
the United States Court of Appeals for the 
Seventh Circuit the Inland Steel 
says, at page 102 


“The 
particular pension plan 
whether 
as such, are subject to the collective bar 
gaining requirement of the Act 


“The Act and the 
require the Company to agree to anything 
with respect to pensions and retirement. 

They require merely that the Com 
pany refrain from acting unilaterally in 


in case 


issue here does not concern any 


The issue here is 
retirement matters 


pension and 


Board’s order do not 











Benefits to employees now cost U. S. 
companies an averege of 37¢ an 
hour .. 
worker. 
—American Management Association 


. $670 a year... . for each 





these matters and engage in the same ‘giv 
ing and taking’ in with 
the Union that it does with respect to other 
collective bargaining matters.” 

And the brief of the National 
Relations Board filed with the Supreme 
Court (Dkt. No. 435, October Term, 1948) 
in Opposition to the company’s petition for 
the judgment 
page 22: 
that 


neces 


open discussions 


Labor 


a writ of certiorari to review 
of the Seventh Circuit says, at 


“It should be borne in mind, too, 


the obligation 
sarily impose 


to bargain does not 
an obligation to agree.” 
This attitude poses, of course, the 
what can be left of a 
party 
is required 

diffeult is the em 
remember that 


ques 
settled 


desirous of 


tion as to 
when the 
keeping it in effect 
change. Especially 
ployer’s situation when we 


contract most 


to discuss 


when an employer is obliged to bargain he 
must keep an open mind as to the advis- 
ability of changing his existing practices. 

It should be noted that, while the Board’s 
opinion in the American Seating case ignored 
the pension difficulties 
inherent in that matter, its order appears to 
read, in all material respects, identical with 
that 
The examiner, far from ignoring the pen 
existence of the 


question and the 


recommended by the trial examiner. 
sion question, cited the 
separate five-year pension agreement as an 
additional for holding the contract 
with the UAW no bar to bargaining. And 
it clearly appears from the trial examiner’s 
report and recommended that he 
intended to direct bargaining on the pen- 
question as with respect to 


reason 


order 
sion well as 


matters covered by the basic agreement 


Thus, his report states 

“T shall recommend, as already 
that the Respondent negotiate on all sub 
jects of collective bargaining with the Pat- 
tern-Makers in behalf of the pattern-making 
unit 


stated, 


“As also explained above, this means that 
the July 1950 agreements impose no legal 
qualification on such bargaining.” (Italics 
supplied.) 

There can be no doubt that the reference 


to “all 
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subjects” of collective bargaining 


plural use in relation to the July, 
intention to 


and the 
1950 agreements indicates an 


order bargaining as to pensions 


It seems that, under the rule of the 


American Seating case, an employer must 
bargain with a newly certified union about 
matters covered by an earlier contract with 
another union, where such earlier contract 
has, for any reason, failed to bar an election 
union has succeeded in 
Aithough general in- 


least 


and the outside 
winning the election. 
dustrial recognized by at 


some labor organizations, indicates the un 


practice, 


reopening of the pension 
likely that the Na- 


Board will regard 


desirability of 
agreement, it appears 
tional Labor Relations 
a pension agreement as open for bargain 
in this situation, in the fashion 


basic 


ing, in same 


agreement covering wages, 


like terms and conditions 


as a 
hours and other 
ot employment. 
a differ 


seem to lie in convincing 


The only possibility of securing 
ent result would 
the Board that, at 
facts of a particular case, the pension agree- 


least as applied to the 


ment is something materially different from 
the basic agreement and is to be regarded 


as subject to different rules 
Such an approach would not necessitate 


attack on the /nland Steel doc 
may be to have firmly 


a trontal 


trine, which said 
established the rule that pensions, as such, 
are bargainable matters. That general propo 


sition could be conceded while contending 
at the that, 


stances of a case such as Amertcan 


Same time under the circum 


Seating, 
where there has been full and complete 
bargaining on the pension issue, pensions 
are the type of matter that should be left 
least for the 


the pending term of the pension agreement 


undisturbed, at duration of 


Circumstances, of course, alter cases: 


and it may be that a particular employer 


would prefer reopening of the 


matter, assuming that he is to be compelled 


pension 


to reopen the basic agreement. For there 
may be greater opportunities for “trading” 
where the pension question is to be opened 
for discussion at the same time as the basic 
labor agreement is undergoing revision 
Generally, however, it is believed that most 
employers would prefer to have their pen 
And it 


Relations 


commitments run their term 
be that the National 


Board persuaded to 


sion 
may Labor 
will be recognize. the 
advisability. of distinguishing between pen 
sion matters and the other usual collective 


[The End] 
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Union Publications 


and the Unlawful Purpose Doctrine 


By ROBERT W. GILBERT 





}\ )R much more than a decade, peaceful 
picketing has been identified with free 
dom of speech,’ although it has long been 
settled that injunctive relief against picket 
ing is available where the object sought to 
be achieved or the means 


used to achieve 


it is unlawful? 


Afte: considerable speculation as to the 
the speech protection tor 
peaceful picketing,’ the United States Su 
preme Court on May 8, 1950,‘ handed down 
landmark The Court ex 
plicitly declared in these cases that 


scope ot Iree 


three decisions. 
“while 
picketing has an ingredient of communica: 
tion it cannot dogmatically be equated with 
the constitutionally protected 
The problem has been met by an 
attempt to “strike a 
constitutional 


freedom of 
speech 1) 
balance between the 
protection of the element of 
communication in picketing and ‘the power 
of the State to set the limits of permissible 
contest open to industrial combatants’ 
subject to the limitations of the Fourteent! 
Amendment.” * 


Whatever have been the rule 
these 1950 the United 
Supreme Court, the so-called “unlawful pur 


Letore 
states 


may 


decisions of 


' Thornhill v Alabama, 2 LABOR’ CASES 
© 17,959, 310 U. S. 88 (1940); Carlson v. Cal 
fornia, 2 LABOR CASES { 17,060, 310 U. S. 106 
(1940); American Federation of Labor v. Swing, 
3 LABOR CASES { 51,112, 312 U. S. 321 (1941) 
In re Blaney, 13 LABOR CASES f 64,039, 30 Cal 
(2d) 643 (1947), and cases cited therein 

* Milk Wagon Drivers Union v. Meadowmoor 
Dairies, 3 LABOR CASES { 51,111, 312 U. S. 287 
(1941); Carpenter’s Union v Ritter’s Cafe, 
5 Laspor CASES § 51,137, 315 U. S. 722 (1942); 
Bakery & Pastry Drivers Union 1 Wohkl, 
5 LABOR CASES € 51,136, 315 U. S. 769 (1942) 


Union Publications 


IF “THE PUBLIC HAS A RIGHT TO 
EVERY MAN'S VIEWS,"’ IS THE GOV- 
ERNMENT JUSTIFIED IN PREVENTING 
THE EXPRESSION OF THOSE VIEWS? 





pose doctrine” has now been firmly adopted, 


namely that picketing in the 
“unlawtul 


turtherance ot 


objectives” may constitutionally 


be proscribed 


It is obvious that “publication in a news 


paper, or by distribution of circulars may 


convey the make the 
same charge as do those patrolling a picket 
“other 
will not receive the 
traditional constitutional protection afforded 


Same mlormation of 


line.”* Does this mean that modes 
of communication” 
by freedom of speech and of the press when 
writers are pleading the 
labor organization, 
of picketing? 

Protessor Russell A 
School posed this 
cently (August 24, 
fore the Labor 

the American Bar 


the speakers or 
cause of a even in th 
absence 
Smith of 


very 


Mik hig all 
Law question re 


1953) in an address be 


Relations Law Section of 


) 
»Oston 


Association at the 

See Armstrong Where Are We Going With 
Picketing?"’ 36 California Law Review 1 (1948) 

‘Hughes v, Superior Court, 18 LABOR CASES 
{ 65,762, 339 U. S. 460 (1950); Building Service 
Employees International Union v. Gazzam, 18 
LABOR CASES ‘ 65,764, 339 U. S. 532 (1950) 
International Brotherhood of Teamsters 1 
Hanke, 18 LABOR CASES ‘ 65,763, 339 U. S. 470 
(1950) 

' Hanke case cited at footnote 4. See Fraenkel 
“Peaceful Picketing Constitutionally Pro 
tected?"’ 99 University of Pennsylvania Lau 
Review 1 (1950) 


Hiughes case cited at footnote 4 





Mr. Gilbert, a member of the Los Angeles bar, is a 
former executive assistant, National War Labor Board, 
Region X. He is author of ‘‘The Right to Work: A Re- 
ply,’’ American Bar Association Journal, June, 1949, 
and ‘‘The Capital Service ‘Saga’—Fact or Fiction?’’ 
published in the October, 1953 Labor Law Journal. 





convention. Speaking on the topic, “The 
Supreme Court and Labor, 1950-53,” Pro 
fessor Smith pointed out: 


“The Court seems even today to assume 
that unions have a constitutional right to 
use the ordinary media of communication 
(radio, press, pamphlets, etc.) to advertise 
the existence of-a dispute. 


“Will the court ultimately, then, be driven 
to conclude that these non-picketing means 
of publicizing a union aim or complaint may 
be enjoined if the objective is reasonably 
deemed to be improper?” 

Less than 90 days after Professor Smith’s 
speech, the California Superior Court in Los 
Angeles County was faced with just such 
an issue. There, an attempt was made by 
a struck employer to stretch the terms of a 
preliminary injunction granted under the 
Jurisdictional Strike Act to cover “the pub- 
lishing and circulating of pamphlets where 
no picketing was being carried on.” (Rob 
bins et al. v. Long Beach Allied Printing 
Trades Council, et al.)." 


In the Robbins case a learned memoran 
dum opinion by Superior Judge Louis H. 
Burke summarized the “basic question” as 
follows: 


“Does an injunction against boycotting 
or otherwise interfering with the business 
of an employer, a newspaper publishers, pre- 
clude the enjoined labor organization from 
publishing and distributing pamphlets ex- 
horting advertisers and readers in the area 


to support only those newspapers which 


bear the trade union label of such labor 


organization?” 


he question arose upon civil contempt 
against two printing trades 
union representatives in which the news- 
paper publishers charged violation of a pre- 
liminary injunction which had been appealed 
by the defendant unions; the unions dropped 
the appeal subsequent to the March 10, 
1953 decisions by the state supreme couyt 
upholding the constitutionality of the Cali 
fornia Jurisdictional Strike Act.” The court 
sustained the demurrer of the citees to the 
charging affidavit and vacated the order to 
show cause im re contempt, saying: 


proceedings 


“In view of these constitutional guaran 
tees and the wealth of case law by which 
they have been protected from encroach 
ment, it is apparent that the preliminary in 
Junction issued herein may not be interpreted 
to limit freedom of speech by the defendants. 
To warrant injunctive relief there must be a 
showing of conduct which goes beyond 
mere attempts at persuasion by pamphlets, 
telephone calls or conversations.” (Italics 
supplied.) 

According to Judge Burke, the “concerted 
interference” banned by the injunction con 
acts as strike 
“physical action or in 
terference with the actual operation of piain- 
tiffs’ plant or office or with the making of 
deliveries or the receipt of supplies”; and 
“the establishment of a picket line.” 


such “fostering a 


oft the employees”; 


sisted of 


Noting that the vague term “boycott” is 
not employed in the California statute, as 





724 LABOR CASES { 67,894. Review was denied 
in this case by the California District Court of 
Appeal on January 19, 1954, with one appellate 
judge dissenting. ‘(Case No, 20118, 2d Civ.) 
Case No. S. G. C 219, California Superior Court, 
Los Angeles County, decided October 16, 1953. 
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8 Seven-up Bottling Company v. Grocery 
Drivers Union, 23 LABOR CASES { 67,450, 254 
Pac. (2d) 544 (1953); Voeltz v. Bakery & Con- 
fectionery Workers Union, 23 LaBor CASES 
{ 67,451, 254 Pac. (2d) 553 (1953): and Sommer 
v. Metal Trades Council, 23 LABOR CASES 
" 67,455, 254 Pac. (2d) 559 (1953). 
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distinguished from the injunction alleged to 
have been violated, the Robbins decision con 
that “the 
patronize plaintiffs’ business by radio, press, 


cludes urging of people not to 
pamphlet, telephone, or other peaceful means 
not accompanied by actual threats, violence, 
reprisals, picketing, or other forms of coer 
cive action, would not be in violation of the 
statute.” 


\ review of the pertinent decisions of 
the United States Supreme Court and the 
therewith, 
clearly Pro 
fessor Smith’s conclusion quoted above that 
“unions have right to use 
the ordinary media of communication” 
Judge Burke’s ruling that “mere attempts 
at persuasion by pamphlets, telephone calls 
are not enjoinable. 


Thus, in Northwestern Pacific Railroad 
Company v. Lumber & Sawmill Workers’ 
Union,’ the California Supreme Court struck 
down the fourth paragraph of the prelimi- 
nary injunction there involved which would 
make it unlawful “to agree to make or to 
make editorial comment in a newspaper” 
for the purpose of persuading or inducing 
the plaintiff carrier’s employees to refuse to 
handle goods of shippers being boycotted 
by the defendant unions. 


The Northwestern Pacific Railroad injunc- 
tion was condemned as broad” by 
Justice Carter, who also wrote the opinion 
of the California Supreme Court in the 
Blaney case” invalidating the state’s “Hot 
Cargo and Secondary Boycott Act” because 
it was “too sweeping, vague and uncertain.” 


California decisions in accord 


establishes the correctness of 
a constitutional 
and 


or conversations” 


“too 


In the Seven-Up case™ Justice Carter de 
clared for a unanimous court that the Cali- 
fornia Jurisdictional Strike Act was “not 
vague or uncertain as was the act in /n re 
Blaney,” that is, it did not authorize injunc- 
tive relief against a union so as to forbid 
“publicity by radio or newspaper.’ 


Equitable relief will not extend to the 
publication of even a libel or slander for 
that is “prior censorship,” a basic evil de- 
nounced by the United States Constitution 
Even if the purpose or means be unlawful, 
the inducement or refrain 
from dealing by advising prospective cus- 
suppliers of the existence of a 


persuasion to 


tomers or 


14 LABOR CASES { 64,308, 31 Cal. (2d) 441 
(1948). 

” Cited at footnote 1. 

1 Cited at footnote 8. 

12 Case cited at footnote 9 

1% Cited at footnote 1 
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labor controversy and requesting them to 
refrain from patronizing or doing business 
constitu 


is undeniably protected by the 


tional guarantee of free speech and press 


If preventive relief were available in every 


such instance where economic pressure is 


exerted by advocating or persuading to ac 
tion, organized labor would be at “a serious 
if not hopeless disadvantage in our competi 


economy.” * 


tive 
the Thornhili v. Ala 


bama and Carlson v. California,” statutes o1 


Under doctrine ot 
decrees will be struck down which prohibit 
“all and are 
“so broad that they could not only be util 
ized to punish conduct plainly but 
could also be applied to ban all truthful pub 
lication of the facts of a labor controversy.’ 


dissemination of information” 


illegal 


The Constitution forbids a sweeping form 
of injunction or statute which would “impair 
the effective exercise of the right to discuss 
freely industrial relations” and prohibit use 
by labor unions of “nearly every practicable, 
means” 


effective for public enlightenment, 


according to the rule of Thornhill’s case 


In Seven-U p, Justice Carter cites the 
Giboney case™ for the proposition that by 
“peaceful picketing” the officers and mem 
bers of the there involved 


doing more than exercising a right of free 


union “were 


speech or press.” 

In the opinion of the United States Su 
preme Court in Giboney, by Justice Black, 
the above language quoted in Seven-Up is 
followed by a footnote which quotes in turn 
the Wohl case” and Thomas v. Collins” 


The Wohl case was relied upon in Giboney, 
Seven-Up and Sommer” the view that 
“picketing by an organized group is more 
than free speech, since it involves patrol of 
a particular locality” and these 
aspects “make it the subject of restrictive 


for 


coercive 


regulation.” 


Likewise, Thomas v. Collins was cited in 
Giboney and Seven-Up for the proposition 
that “ 
are added which bring about coercion, or 
give it that character, the limit of the right 
the 
absence of coercion, neither the employer's 


when to this persuasion, other things 


[of free speech] has been passed.” In 


4 Giboney v. Empire Ice & Storage Company, 


16 LABOR CASES { 65,062, 336 U. S. 490, 502 


(1948). 
% Cited at footnote 2. 
“9 LABOR 
537-538 (1945) 
1 Cited at footnote 8 


Cases { 51,192, 323 U. 





nor the union member’s freedom of speech 


can be impaired 
The footnote in Gihoney likewise quotes 


from the opinion of Justice 


( ‘ollins 


concurring 


Douglas in Thomas v. which states 


“But once he uses the 
which he 


influence 


economic powell 


has men and their 


their 


over 

action, he is doing more 
than exercising the freedom of speech pro 
tected by the That its 
true whether he be an employer or an em 
But so long as he does no 
than speak he has the same unfettered right, 
no matter what side of an issue he espouses.” 
(Italics supplied. ) 


First Amendment. 


ployee. more 


The Giboney case also refers to and dis 
tinguishes the principle stated by the con 
curring opinion of Justice Jackson in Thomas 
v. Collins, which particularly applies to labor 
publications where no picketing is involved 


“Free speech on both sides and for every 
side of the 
constitutional 


relation 1s 
right 


faction on any labor 


to me a and useful 


Labor is free to turn its publicity on any 
labor oppression, substandard wages, em 
ployer unfairness, or objectionable working 
conditions. The employer, too, shauld he 
free to answer and to turn publicity on the 
the unions which 
And if the 


employees or organizers associate violence: 
or other offense 


records of the leaders or 
seck the confidence of his men 
against the laws with 
labor’s free speech, or if the employer's fre« 
discriminatory 
intimidations, the constitu- 
tional remedy would be to stop the evil, but 


speech is associated with 


discharges or 


permit the speech, if the two are separable; 
and only rarely and when they are insenara 


ble to stop or punish speech or publication.’ 
cites 


Justice also 


Hughes uv 


Seven-U p 
Superior Court” 
injunction which was 


Carter, in 
upholding an 
what 
California deemed the evil of picketing to 


“drawn to meet 


bring about proportional hiring,” with this 
caution by the United States 
Court: “We do not go bevond the circum 
Justice Shenk in 
Sommer likewise cites the Flughes case as 
recognizing “the constitutional right of 
states to proscribe picketing in the further 
ance of unlawful objectives.” 


Supreme 


stances of the case.” 


The Hughes case arose upon contempt 
proceedings. “The controlling points,” ac 
cording to the California Supreme Court,” 
as quoted by Justice Frankfurter, “are that 


* Case cited at footnote 4. 
#15 LABOR CASES ‘ 64,824, 
856 (1948) 
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32 Cal. (2d) 850, 


jobs to 





Only 0.22 percent of available work- 
ing time was lost in New York State 
as a result of labor disputes in 1953 
—0.33 percent of available working 
time had been lost in 1952. The 470 
strikes in effect in the State in 1953 
involved 169,000 workers and re- 
sulted in 2,860,000 mandays of idle- 
ness. In 1952, 622 strikes in effect 
had affected 207,000 workers and 
had caused 4,280,000 mandays of 
idleness.—Division of Research and 
Statistics, State of New York, Depart- 
ment of Labor. 





the mjunction is limited to prohibiting picket 
ing for a specific unlawful purpose and that 
the evidence justified the trial court in find 
ing that such narrow prohibition was deliber 


ately violated.” (Italics supplied.) 


According to Justice Frankfurter’ 


ion in the Hughes case 


opin- 


“Publication in a newspaper or by dis 


tribution of circulars may convey the same 


information or make the same charge as do 
those patrolling a picket line. But the very 
a picket line is to influ 


ences, and it produces consequences differ 


purpose ol exert 


communication 
( voked 


ent from other modes of 


The 


exacted by 


and and 


picket 


lovalties responses 


lines are unlike those 


flowing from appeals by printed word.” 


Both Seven-Up and Sommer cite Building 
Employees International 
as supporting certain restraints on 
picketing because “picketing is than 
and potential for 
inducing action or non-action than the 


Service Union 7 
Gezzam 
more 
speech” “has far more 
mes 


sage the pickets convey.” 


In the Gaszam case, the opinion by Justic« 
Minton emphasized that the “injunction was 
issued in narrow terms,” being “tailored to 
prevent a specific violation of an important 
so that 


to the wrong being perpetrated, namely ‘an 


state law” “the decree was limited 


abusive exercise of the right to picket’.” 


The decision of the United States Su- 
preme Court in /nternational Brotherhood of 
Teamsters Union v. Hanke was similarly 
relied upon as upholding restraints against 
2» Case cited at footnote 4 
21 Case cited at footnote 4 
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picketing in the and Somme 


opinions 


Seven-Up 


The Hanke injunctions, according to Jus 
tice Frankfurter, “are directed solely against 
picketing for the ends defined by the par 
the the 
injunctions beyond what we constitutionally 
justify by this opinion” 


ties.” Any “excess in scope ot 
could be raised by 
“when the cases on remand reach 
the [ state] court.” 


the unions 


Reterring to the much-quoted declaration 
of Justice Brandeis in Senn v. Tile Layers 
Protective Association™ that “members of a 
union might, without special statutory au 
thorization by a State make known the facts 
of a labor dispute for freedom of speech is 
guaranteed by the Federal 
the Hanke opinion 


“could 


Constitution,” 
holds that if a 
picketing as 


merely 


state permit such i 


matter ot 


policy it must have been equally 


free as a matter of policy to choose not to 
put this 
means of publicity on a par with advertise 


permit it and therefore not to ‘ 


ments in the press’.” 


It has 


courts for a number of years that our basi 


been recognized by our highest 


constitutional guarantees of freedom of 


speech, press and assembly prevent equity 


from intervening to insulate a particular 


business establishment from the mere verbal 
assaults of a labor organization consisting 
of the 


slogans that are part of the conventional give 


familiar “loose language or undefined 
and take in our economic and political con 
Under 


ve most state constitu 
the United 
every citizen may _ freely 
speak, write and publish his sentiments on all 
subjects, being 


that right 


troversies.” 


tions,” as well as States 


Constitution,” 


responsible tor the abuse or 


Union members have consistently been up 
held in the exercise of these fundamental rights 
by means of platform speaking,” handbilling; 
and publication of a union newspaper.” 

In passing upon the activities of union o1 
State that 


concerning 


yanizers, the decisions uniformly 


“the right to inform the public 
and to discuss the asserted virtues and faults 


of emplovers, of working conditions, of 


21 LABOR CASES © 17,023, 301 U. S. 468, 478 
(1937) 

8 Cafeteria Employees Union v. Angelos, 7 
LABOR CASES { 51.167, 320 U. S. 293, 295 (1943) 

* See, for example, California Constitution 
Article I, Section 9 

Amendments I and XIV 

* Thomas v. Collins, cited at 
Hague wv. CIO, 1 LABOR 
U.S. 496 (1939) 

Schneider v. State, 2 LABOR CASES £ 
308 U. S. 147 (1939) 

™U. S. v. CIO, 
U.S. 106 (1948) 


footnote 16 
CASES § 17,048, 307 


17,049 


15 LABOR CASES { 64,586, 335 
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Preventable work injuries to Federal 
employees cost the taxpayers over 
$100,000,000 a year ip compensa- 
tion, property damage, tort claims 
and other expenses, according to 
Secretary of Labor James P. Mitchell. 





union objects, and the advantages and dis 


advantages of membership in any particular 


union, 8 protected as an incident or tre 


spec h and ass¢ mbly 


W hile the 


Blane \ und 


California courts have said u 


yeven [ f that “the clear and 


present danger test as applied in the ordi 


nary irec speech cases is not ‘necessarily’ 


controlling” in a picketing case, obviously 
that 


where 


test proceedings 


hable 


mnprisonment tor cit 


applies to judicial 


union members or officers are 


to possible hines of 

culating pamphlets or conversing, in the ab 
Such a proceeding is an 
“the 


freedom oft 


SCTICS 


of picketing 
tree speech case” where 


State to 


“ordinary 
powe}l: ot a abridge 
1 than 
and the penalizing even of utter 
defined find its 
justification in a reasonable apprehension of 


¥ 
danget 


peech is the rather 


the rule 


ances Olt a 


‘ xception 


character must 
to organized government.” 


In the Giboney case, Justice 


Ing for a unanimous Supre ie 


Black, speak 
Court, stated 


ve are mindful of the essential im 


portance to our society of a vigilant protec 


Bridge .) 
States 


tion of freedom of speech and press 
5:4 .U. S&S, 252, 203 


with our 


v. California, 
Constitution 
slight 


cannot consistently 


abridge those freedoms to obviate 


inconveniences Or annoyances 


two decisions of the 


In the Bridac < s¢ 


Supreme Court of California” upholding 


contempt convictions for publications relat 
ing to labor controversies then pending in 
United 


apply inge the 


the courts were reversed by the 


States Supreme Court In 


res speech and tree press guarantees to the 


public ations of both a left-wing unton leader 
“In re Porterfield, 11 
28 Cal. (2d) 91, 105 (1946) 
Hague v. CIO and Thomas wv. Collins 
Herndon v. Lowry, 301 U. S. 242 
-e also Dennis v. U. 8., 341 U. S. 494 
Bridges 1 
pany Vv. Superior 


* 63,132 
following 


LABOR CASES 
citing and 


(1937) ; 
(1951) 
California and Times-Mirror Com 
Court, 314 1 S. 252 (1941) 
Bridges v. Superior Court, 14 Cal. (2d) 464 
(2d) 983 (1939): and Times-Mirror Com 
pany v. Superior Court, 15 Cal. (2d) 99, 98 Pace 
(2d) 1029 (1940) 








In this crucial year, the wage earners 
of the nation face an overriding re- 
sponsibility te make effective use of 
their political power to strengthen the 
free way of life. —George Meany 





and an ultraconservative newspaper, the 
Supreme Court declared: 


‘clear and present danger’ is an 
appropriate guide in determining the con- 
stitutionality of restrictions upon expression 
where the substantive evil sought to be pre- 
vented by the restriction is ‘destruction of 
life or property or invasion of the right of 
privacy’. Thornhill v. Alabama, 310 VU. S. 
ER Rape gs 

In . American Federation of Labor v. 
Swing ® the Supreme Court emphasized that 
“the scope of the Fourteenth Amendment 
is not confined by the notion of a particular 
state regarding the wise limits of an injunc- 
tion in an industrial dispute, whether those 
limits be defined by statute or by the judicial 
organ of the state.” 

An outstanding summary of the law re- 
garding the application of the “clear and 
present danger” principle is found in the 


opinion of Justice Rutledge in Thomas v. 
Collins which says: 
“When legislation or its application on 


such occasions can confine labor leaders 
to innocuous and abstract discussions of 
the virtues of trade unions and so becloud 
even this with doubt, uncertainty, and the 
risk of penalty, freedom of speech for them 
will be at an end. 

“And the right either of workmen or of 
unions under these conditions to assemble 
and to discuss their own affairs is as fully 
protected by the Constitution as the right 
of businessmen, farmers, educators, political 
party members or others to assemble and 
discuss their affairs and to enlist the support 
of others.” 

Gompers v. Bucks Stove & Range Com- 
pany,* decided in 1911 before adoption of 
the clear and present danger test, has some- 
times been cited as authority for the prop- 
osition that “publication and use of letters, 
circulars and printed matter may constitute 
a means whereby a boycott is unlawfully 
continued and their use for such purpose 
may amount to a violation of an order or 
injunction.” 


The brief answer to this miscitation of the 
Gompers case is contained in the opinion of 
the late Chief Justice Vinson in Dennis v. 
U. S_* decided on June 4, 1951, more than 
a year after the Gazzam, Hanke and Hughes 
cases. 

According to the late Chief Justice, “no 
important case involving free speech was 
decided by this Court prior to Schenck v. 
United States, 249 U. S. 47 (1919).” He cited 
Gompers v. Bucks Stove & Range Company 
as an illustration of the fact that “the 
summary treatment accorded an argument 
based upon an individual’s claim that the 
First Amendment protected certain utter- 
ances indicates that the Court at earlier 
dates placed no unique emphasis upon that 
right.” 


After the Gompers case was detvided in 1911, 
the late Chief Justice pointed out, the “free 
speech” and “clear and present danger test” 
doctrines were laid down by Justices Holmes 
and Brandeis in 1919-1920. 


Among the “subsequent opinions” that 
have followed “the Holmes-Brandeis ra- 
tionale,” the late Chief Justice cited Thorn- 
hill v, Alabama (1940), Carlson v. California 
(1940), Bridges v. California (1941) and 
Thomas v. Collins (1945). 


An “appendix” to the concurring opinion 
of Justice Frankfurter in the Dennis case 
cites Thornhill, Bridges, Thomas and Giboney 
as “opinions responsible for the view that 
speech could not constitutionally be re- 
stricted unless there would result from it an 
imminent—i, e., close at hand—substantive 
evil.” 

The rule stated in the Thornhill opinion 
(and cited therefrom by both the late Chief 
Justice and Associate Justice Frankfurter 
in the Dennis case) proclaims that: 


“Abridgment of the liberty of such dis- 
cussion can be justified only where the clear 
danger of substantive evils arises from cir- 
cumstances affording no opportunity to test 
the merits of ideas by competition for ac- 
ceptance in the market of public opinion. 
We hold that the danger of injury to an 
industrial concern is neither so serious nor 
so imminent as to justify the sweeping 
proscription of freedom of discussion og 


Finally, it should be pointed out that the 
drafting of injunctions against picketing, 
boycotting and other such concerted labor 
activities presents serious constitutional 
problems. 





ae Cited at footnote 1. 
% 221 U.S. 418 (1911). 
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This strange-looking metal bouquet 
is not an electrician’s nightmare, but 
a fanned-out section of an eight-tube 
coaxial cable. One pair of these 
tubes is capable of transmitting 600 
simultaneous telephone conversations 
or one television program in each 
direction from connected cities. 





There is a constant danger that such a 
decree will be one which “does not aim 
specifically at evils within the allowable 
area of state control, but on the contrary 
sweeps within its ambit other activities that 
in ordinary circumstances constitute an ex- 
freedom of 
press,” ™” and “generalizations are treacher- 


ous in the application of large constitutional 
uv 


ercise of speech or of the 


we 


concepts.” 
For example: “The word ‘boycott’ is a 


term of vague signification, of which no ac- 


curate and exhaustive deéfinition has ever 


* Thornhill v. 

d at footnote 1. 
"Mr. Justice Frankfurter 
cited at footnote 4 

% Oakes, The. Law of Organized Lavor 
Industrial Conflicts, pp. 602-606 

*” Pierce v. Stablemen’s Union, 
103 Pac. 324 (1909) 


in Hughes case 
and 


156 Cal. 70, 
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Alabama and In re Blaney, 


been given [Boycott] is a term of 
elastic meaning, used to describe a variety 
of actions, ranging from 

asion to physical intimidation. 


simple persu- 
” 

The California Supreme Court thus de- 
clared in an early case™ that “as we have 
undertaken to define boycott, it is an organ- 
ised effort to persuade or coerce which may 
be legal or illegal according to the means 
employed.” (Italics supplied.) 

To the same effect: “The ‘boycott’ is a 
word of the widest import, and the books 
are filled with its definition.”” “It should 
be pointed out moreover, that the law gov- 
erning boycotts is in great confusion be 
cause the definitions 
the last thirty years.” 


have changed in 


Language prohibiting conduct that 
be prohibited and conduct that may not af 
fords no reasonably ascertainable standard 
of guilt and is therefore too uncertain and 
vague to be enforced. A 


may 


statute or decree 
which declares the doing of an act unlawtul 
in terms so vague that men of common in- 
telligence must necessarily guess at its mean- 
ing and differ as to its application violates 
the first essential of due process of law 


Limitations upon utterances “must be 
narrowly drawn to meet the precise evil the 
legislature seeks to curb” and “the conduct 
proscribed must be defined specifically so 
that the person or persons affected remain 
and unrestrained in their rights to 


engage in activities not encompassed by the 
42 


secure 


legislation. 

As Justice Rutledge put it in U. S. v 
CIO, “Blurred signposts to criminality will 
not suffice to create it.” An per- 
son may not be held guilty of contempt for 
violating the terms of an injunction which 
is uncertain or ambiguous with respect to 
its prohibitions or requirements, 


accused 


An injunction against “picketing, striking, 
or boycotting,” under the California Juris 
dictional Strike Act, for example, could not 
validly be applied to halt union publicity 
by cadio, newspaper, pamphlets and other 
nonpicketing methods of communication.” 
The Supreme Court of California said 
unanimously in the Seven-Up case that the 
Jurisdictional Strike Act “is not vague or 
uncertain as was the [Hot Cargo] Act in 


In re Blaney” which was “so broadly and 


” Teller. The Law Governing Labor Disputes 
and Collective Bargaining, Vol. 1, p. 444 

“ Teller, A Labor Policy for America, p. 146 

“ Concurring opinion of four justices in U. 8 
v. CIO, cited at footnote 28, written by Justice 
Rutledge and citing Thornhill wv. Alabama, 
Schneider v. State and Thomas v. Collins. 

* Robbins case cited at footnote 7 
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In August 1953, there were 
9,570,207 workers who were dues- 
paying members of unions affiliated 
with the American Federation of La- 
bor. This includes the membership 
of 50,000 Local Unions of the 111 
National and International Unions, 
plus the membership of 956 Local 
Trade and Federal Labor Unions 
directly affiliated with the AF of L, 
with 178,619 members. 
—American Federation of Labor 





loosely drawn” as to authorize “a court 
to grant injunctive relief, which by its terms 
may be used to strike down the right to 
freedom of speech” and “encompassed with- 
in its terms the mere agreement to publicize 
or “merely advising the 
and 


a labor dispute” 
dealer of the controversy 
him to refrain from dealing.” 

California’s invalid Hot 
ondary Boycott Act“ was condemned by 
Justice Carter in the Blaney dectsion because 
“its provisions are not segregated in such 
a Way as to differentiate between peaceful 
publicizing of the facts of a labor dispute, 
and secondary boycotts.” (Italics supplied.) 


In International Brotherhoed v. NLRB *® 
(cited in the Seven-Up case by the California 
court), Justice Burton drew a similar dis 
tinction when he explained that the 
dial function” of the free speech proviso of 
Section 8 (c) of the amended National 
Labor Relations Act, “is to protect 
coercive speech by employer and labor or- 
ganization alike.” 

That Taft-Hartley law 
specifically exempts the “expressing of any 
opinion, or the 

written, 
from the 
scope of the Board’s cease-and-desiwt orders 
“if such threat of 
reprisal or force or iia 


requesting 


Cargo and Sec- 


reme 


non- 


section of the 
views, dis- 
semination 
printed, graphic, or visual form” 


argument, or 


thereof, whether in 


contains no 
promise of benefit 


expression 


In a companion case, decided the same 
day,” Justice Burton explained further that 
“§$ 8 (c) safeguarding freedom of speech has 


no application to the picket’s placard in this 


“ California Labor Code, Secs. 1130-1136. 

** 19 LABOR CASES § 66,348, 341 U. S. 694 (1951) 

“ 61 Stat. 142, 29 USC (Supp. III), Sec. 158 (c) 

“NLRB v. Denver Building € Construction 
Trades Council, 19 LABOR CASES ‘ 66,347, 341 
U. S. 675 (1950) 
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case hae The protection afforded by 
Section 8 (c) of the Act to the expression 
of ‘any views, argument, or opinion’ does 
not pertain where, as here, the issues raised 

turn on official directions or instruc- 
tions to a union’s own members.” 


An objective analysis of the entire body 
of cases relating to the dissemination of in 
formation about the facts and circumstances 
of labor disputes reveals that nonpicketing 
means of publicizing a union objective do 
not fall within the so-called “unlawful pur 
pose doctrine.’ 


Although the California Supreme Court 
recognized long before the Giboney decision 
in 1949 and the Hughes, Hanke and Gazzam 
1950 that “the 
economic pressure and the 
exert it must be lawful,” it 
that the “unlawful purpose doctrine” merely 


decisions in purpose of the 


means used to 
also realized 
“poses the question in terms of results” and 
amounts to “stating the problem in other 
words.” For the stil! 
as to what purposes and what means may be 
declared unlawful by the Legislature or the 
Courts without violating the provisions of 
the Constitution.” * 


At a 
where our basic liberties are 
ened by a totalitarian force which seeks to 
“without advo 
cacy or persuasion that seeks acceptance in 
the competition of the market” of popula: 
must not forget that “the 
greater danger to a democracy lies in the 
that 
and doctrines though harmful or dangerous 
are best fought with words 


“question remains 


world 
threat 


time in the history of the 


again 


gain global political power 


opinion, we 


suppression of public discussion; ideas 


” 40 


Under our American 
ment, the First Amendment upon 
“the hypothesis that rebut 
speech, propaganda will answer propaganda, 
free debate of ideas will result in the wisest 


system ot govern 
is based 


speech can 


” 5O 


governmental policies. 


Our Bill of Rights contains the funda 
mental expression of 
ophy of government which commands that 
“the public has a right to every man’s views 


a democratic philos 


and man the right to speak them 
Government may cut him off only when his 


merely views but 


every 
views are no longer 
threaten, clearly and imminently, to ripen 
into conduct against which the public has 


a right to protect itself.” ™ [The End] 


* Blaney case, cited at footnote 1 

* American Communications Association v. 
Douds, 18 LABOR CASEs 65,760, 339 U. S. 382, 
395-396 (1950) 

” Dennis case, cited at footnote 30 

'‘ Douds case, cited at footnote 49 
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ace Taft-Hartley Act, passed in 1947, 
contains a prohibition against secondary 


Not all the 


boycotts are proscribed by the 


boycotts.’ traditional forms of 
secondary 
so-called “secondary 


(4), 


secondary 


act.” Moreover, the 


bovcott” section, & (b) covers some 
activity 
This analysis will deal principally with the 


effect of the act on the recognized forms of 


primary as well as 


the secondary boycott. 


Status of Secondary Boycotts 
Prior to Taft-Hartley Act 


generally have 


unlawful 


(1) Secondary boycotts 


been regarded by the courts as 


(a) “American judicial decision has come 
into general agreement that there is a dis- 


* Copyright 1954 by Charles H. Tower 

' 29 USC Sec. 151 and foliowing. The language 
of the boycott section, 8 (b) (4) is as follows 

“Sec. 8 (b) It shall be an unfair labor prac- 
tice for a labor organization or its agents 

**(4) to engage in, or to induce or encourage 
the employees of any employer to engage in, a 
strike or a concerted refusal in the course of 
their employment to use, manufacture, process 
transport, or otherwise handle or work on any 
goods, articles, materials. or commodities or 
to perform any services, where an object thereof 
is (A) forcing or requiring any employer or 
self-employed person to join any labor or em- 
ployer organization or any employer or other 
person to cease using, selling, handling, trans- 
porting, or otherwise deaJing in the yroducts 
of any other producer, processor, or manufac- 
turer, or to cease doing business with any 
other person: (B) forcing or requiring any other 
employer to recognize or bargain with a labor 
organization as the representative of his em- 
ployees unless such labor organization has 
been certified as the representative of such 
employees under the provisions of section 9; 
(C) forcing or requiring any employer to recog- 
nize or bargain with a particular labor organi- 
zation as the representative of his employees 
if another labor organization has been certified 
as the representative of such employees under 
the provisions of section 9; (D) forcing or re- 
quiring any employer to assign particular work 


Secondary Boycotts 


petween a boycott and a 
boycott shall be 


hereafter, the primary boycott, if peacefully 


tinction primary 


secondary and, as seen 


carried on, is legal, while the secondary 


boycott is illegal because involving the ex 


ercise of coercion upon innocent third pet 
parties to the dispute (Ludw't 
Teller, Labor Disputes and Collective Bar 
gaining (1949), $54.) 

(2) But the Norris-LaGuardia 
in 1932, placed 
power of federal courts to issji 
dispute 


sons not 


page 
Act passed 
severe limitations on. the 
injunctions 
in labor including those in 


CasSCS, 
volving secondary boycotts.’ 

answer to the argument 
that the Labor Management Relations Act 
of 1947 has removed the limitations 
of the Norris-LaGuardia Act upon the 


(a) “The short 


to employees in a particular labor organization 
or in a particular trade, craft, or class rather 
than to employees in another labor organization 
or in another trade, craft, or cluss, unless such 
employer is failing to conform to an order or 
certification of the Board determining the bar- 
gaining representative for employees performing 
such work Provided, That nothing contained 
in this, subsection (b) shall be construed to 
make unlawful a refusal by any person to enter 
upon the premises of any employer (other than 
his own employer), if the employees of such 
employer are engaged in a strike ratified or 
approved by a representative of such employees 
whom such empioyer is required to recog\,ize 
under this Act.” 

For example, the entire area of secondary 
consumer or customer boycotts is not covered 
See footnote 25, below 

See, for example, 8 (b) (4) (C) and 8 (b) 
(4) (D) which relate to primary recognition 
strikes and jurisdictional disputes respectively 

‘ There is relatively little in the way of basic 
literature on secondary boycotts. Two of the 
more detailed but somewhat out-of-date surveys 
are H. W. Laidler, Boycotts and the Labor 
Struggle (1913), and Leo Wolman, The Boycott 
in American Trade Unions (1916) 

* For background material, see Frankfurter 
and Greene, The Labor Injunction (1930), and 
Teller, Labor Disputes and Collective Bargain 
ing, Secs. 199-233 
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The wonderfully intricate dial tele- 
phone system, the inwards of which 
are illustrated on the cover, has not 
yet eliminated the need for the help- 
ing hand and the friendly voice of 
the operator. Thousands of young 
ladies like those snown above are 
still needed to help put through the 
millions of calls Americans complete 
daily. Has anyone ever heard of a 
male telephone operator? 





power to issue injunctions [by the federal 
courts] against what are known as 
ondary boycotts, is that the law has been 
changed only where injunction is sought 
by the National Labor Relations Board, not 
where proceedings are instituted by a pri- 
vate party.” (From opinion by Mr. Justice 
Frankfurter in Bakery Sales Drivers Union 
v. Wagshal, 14 Lapor Cases § 51,262, 333 
U. S. 437, 442 (1948).) 


sec- 


Intent of Congress in 1947 


(1) It is apparent that the Congress in 
1947 intended to make secondary boycotts 
unlawful by the federal statute.’ 

(a) “The Senator will find a great many 
decisions which hold that under the 
common law a secondary boycott is un- 


lawful. Subsequently, under the provisions 
of the Norris-LaGuardia Act, it became 
impossible to stop a secondary boycott or 
any other kind of a strike, no matter how 
unlawful it may have been at common law. 
All this provision of the bill [Section 8 (b) 
(4)] does is to reverse the effect of the law 
as to secondary boycotts. It 
forth that there are good secondary boy- 
cotts and bad secondary boycotts. Our 
committee heard evidence for weeks and 
never succeeded in having anyone tell us 
any difference between different kinds of 
secondary boycotts. So we have so broad- 
ened the provision dealing with secondary 
boycotts as to make them an unfair labor 
practice.” (Statement by the late Senator 
Robert Taft, who sponsored the bill in the 
United States Senate, made on the floor of 
the Senate in June, 1947, shortly before the 
passage of the act.’) 


has been set 


Taft-Hartley Ban 
on Secondary Boycotts 


(1) The Taft-Hartley Act contains three 


separate sections dealing with secondary 


boycotts. 

(a) Section 8 (b) (4) defines the pro- 
hibited activity without using the term “sec- 
ondary boycott.” 

In essence, the section makes it unlawful 
for a union or its agents to urge the em- 
ployees of an employer to refuse to perform 
work for the purpose of compelling their 
employer to cease doing business with some 
other person.* 


(b) Section 10 (1) sets up the so-called 
mandatory injunction procedure requiring 
representatives of the NLRB’s_ general 
counsel to apply for injunctive relief when 
preliminary investigation of a charge indi- 
cates that a secondary boycott exists.’ 

(c) Section 303 permits the prosecution 
in the federal courts of civil suits to collect 
damages for injuries resulting from sec- 
ondary boycotts.” 





*For additional material on Congressional 
intent, see House Conference Report No. 510 
on H. R. 3020, pp. 43, 44, and majority opinion 
written by Mr. Justice Burton in NLRB v. Den- 
ver Building and Construction Trades Council, 
19 LABOR CASES { 66,347, 341 U. S. 675, 686 
(1951). 

1 93 Congressional Record 4323. 

SIn International Brotherhood of Electrical 
Workers, Local 501, et al. v. NLRB, 17 LABOR 
CaSES { 65,626, 181 F. (2d) 34 (CA-2, 1950), 
Judge Learned Hand said: ‘The gravamen 
of a secondary boycott is that its sanctions bear, 
not upon the employer who alone is a party to 
the dispute, but upon some third party who 
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has no concern in it. Its aim is to compel him 
to stop business with the employer in the hope 
that this will induce the employer to give in to 
his employees’ demands.”’ 

* From the effective date of the act in August, 
1947, until December 31, 1953, 162 petitions for 
injunctions in boycott cases were filed with 
the following results: 65 temporary injunctions 
issued, 21 denied, two pending, and 74 with- 
drawn, generally because the unions ceased 
their boycott activities in the face of the in- 
junction threat. 

” There have been only 15 decisions involving 
this section of the act. 
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Language of Secondary Boycotts 


(1) During the past few years, the NLRB, 
the courts and labor relations experts have 
developed a secondary boycott terminology. 
Some of the more important 
briefly defined below. 


terms are 


(a) Secondary boycott: A union tactic 
whereby a dispute with Employer A is 
used as @ justification for putting economic 
pressure on Employer B. 

(b) Primary employer: The primary em- 
ployer is the one with whom the union has 
a basic dispute. It is Employer A in the 
example above. It should be kept in mind 
that the union may have made no direct 
demands upon the primary employer. The 
dispute may be based on the fact that, for a 
variety of reasons, the union regards the 
primary employer as unfair. 

(c) Secondary employer: The secondary 
employer is the neutral employer with whom 
the union has no basic dispute. It is Em- 
ployer B in the definition above. Normally, 
the objective is to get Employer B (the sec- 
ondary employer) to cease doing business 
with Employer A (the primary employer). 

(d) Primary situs: The primary situs is 
the premises of the primary employer. 

(e) Roving situs: Roving situs is a term 
used to refer to the activities of an em- 
ployer conducted away from his main place 
of business. Trucks of a trucking com- 
pany, for example, have been regarded in 
some Board and court decisions as consti- 
tuting moving or roving situses. 


(f{) Hot cargo clause: A hot cargo clause 
is a provision in a collective bargaining 
contract which specifically allows union 
members to refuse to handle goods or equip- 
ment when supplied by another employer 
whom ‘the union regards as unfair. 


Effect of the Prohibition 


(1) Despite the intent of Congress gen- 
erally to outlaw secondary boycotts and 
threats thereof, the objective has not been 
achieved completely—partly 

™ Several bills discussed in 1947 extended the 
boycott prohibition to individuals. See, for ex- 
ample, S. 55 introduced by Senator Ball on 
January 6, 1947 

% The most comprehensive treatment of the 
agency problem as applied to unions can be 
found in Sunset Line and Twine Company, 79 
NLRB 1487 (1948) For boycott cases dealing 
with the same problem see Sealright Pacific 
Ltd., 82 NLRB 271 (1949): Pure Oil Company, 
84 NLRB 315 (1949); Hammermill Paper Com- 
pany, 100 NLRB 1176 (1952): Santa Ana Lum- 
ber Company, 87 NLRB 937 (1949). 


because of 


Secondary Boycotts 


NLRB and court interpretations and partly 
because of apparently inadvertent omissions 
in the original statutory language 

(a) Among the more “loop 


are the following: 


important 
holes” 

1. picketing the trucks of a 
employer wherever they may go; 


primary 
2. permitting 
ondary activity because it is covered by a 
clause in a collective bargaining contract; 


otherwise unlawful sec- 


3. placement of a primary employer on 
an unfair list regardless of the purpose and 
distribution of the list; 

4. inducement of 
ondary employer to refuse to 
premises of a primary employer; 


employees ot a sec 
enter the 


5. secondary 
boycotts; 


consumer or customer 


6. threats of secondary ad- 


dressed to supervisors; 


b< rycotts 


7. inducement of concerted refusals to a 
cept employment with a secondary employer; 

8. secondary activity permitted because 
of restricted interpretations of terms “em- 
ployee” and “person.” 


NLRB and Court Decisions 


(1) Only “a organization or its 
agents” can be guilty of violating the sec- 
ondary boycott section of the act. 


labor 


(a) Individual employees, except where 
acting as agents for a union, are not subject 
to the statutory prohibition.” 


(b) A union will be liable for the acts 
of its agents where the agents are acting 
within the general scope of their authority or 
where the union has ratified 


their conduct.” 


(2) “To induce or encourage” employees 


of a secondary employer to refuse to per- 
form work is the unlawful activity 


(a) Traditional forms of inducement are 
speeches, leaflets, letters, conversations and 
picket lines.“ The Supreme Court has 
stated that neither the First Amendment 
nor Section 8(c) of the Taft-Hartley Act 


“International Brotherhood of Electrical 
Workers, Local 501, AFL, et al. v. NLRB, 19 
LABOR CASES { 66,348, 341 U. S. 694, 701 (1951) 
See also Joliet Contractors Association, et al. 
v. NLRB, 22 LABOR CASES { 67,387, 202 F. (2d) 
606 (CA-7, 1953), for holding that union by- 
laws can constitute inducement and Western, 
Inc., 92 NLRB 336 (1951), for Board reversal 
of trial examiner's finding that resolutions 
passed at a union meeting constitute inducement 








The office of government is not to 
confer happiness, but to give men 
opportunity to work out happiness 
for themselves. 

—William E. Channing 





inducement of unlawful sec 
ondary boycotts, even by peaceful means." 


protects the 


(b) Inducement of 
secondary employer at or near the premises 


the employees ota 


ot a primary employer has been held by the 
Supreme Court and the Board to be lawful 
activity.” Hence, those who deliver or pick 
up goods from a primary employer may be 
solicited with impunity to refuse to perform 
work. 

(c) This primary 


has 
extended by the Board to permit the induc« 


situs theory been 
ment of the employees of a secondary em 
ployer, even at the premises of a secondary 
employer, so long as the activity which is 
the objective of the inducement is to tak« 
place at the premises of the primary 
employer.” 
(d) Another 
situs theory is its application to the activi- 


ramification of the primary 


“International Brotherhood of Electrical 
Workers, Local 501, AFL, et al. v. NLRB, cited 
at footnote 13, p. 701. See also Judge Learned 
Hand's careful analysis of the same problem 
in the same case, cited at footnote 8, and Judge 
Healy's opinion in Printing Specialties and 
Paper Converters Union, Local 388, AFL, et al 
v. Le Baron, 15 LABOR CASES { 64,879, 171 F 
(2d) 331 (CA-9, 1948). The most elaborate dis- 
cussion by the NLRB is contained in Wads- 
worth Building Company, 81 NLRB 802 (1949) 

® NLRB wv. International Rice Milling Com 
pany, Inc., et al., 19 LABOR CASES ° 66,346, 341 
U. S. 665 (1951). Pure Oil Company, cited at 
footnote 12: Ryan Construction Corporation, 85 
NLRB 417 (1649). Cf. Lakeview Creamery Com 
pany, 107 NLRB, No. 144 (1953). 

" Interborough News Company, 90 NLRB 2135 
(1950) 

’ For cases invoiving the following of trucks, 
see Sealriaht Pacific Ltd., cited at footnote 12; 
Schultz Refrigerated Service, Inc., 87 NLRB 
92 (1949): Sterling Beverages, Inc., 90 NLRB 
401 (1950): NLRB wv. Service Trade Chauffeurs 
Salesmen and Helpers, Local 145, et al., 20 
LABOR CASES { 66,500, 191 F. (2d) 65 (CA-2, 
1951): Howland Dry Goods Company, 97 NLRB 
123 (1951): Hoosier Petroleum Company, /nc., 
106 NLRB, No. 111 (1953); and Washington 
Coca-Cola Bottling Works, Inc., 107 NLRB. 
No. 104 (1953). Generally speaking, picketing 
near the premises of the secondary employer 
has been permitted in these cases where the 
picketing is limited to times when the trucks 
of the primary employer are at the premises of 
the secondary employer, but the Board's de- 
cision in the Coca-Cola case may indicate the 
beginnirg of an effort to restrict the roving- 
situs theory. For the tests which will be ap- 
plied, see Moore Dry Dock Company, 92 NLRB 
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ties otf the employer conducted 


primary 
trom the 
as, for example, work performed at or near 


away principal place of business 
the premises of another employer. The 
NLRB has permitted “following the work” 


in certain situations.” 


(e) Unfair lists may, according to NLRB 
rulings, include primary employers but not 
secondary employers.” 

({) Inducement of the 
secondary employer has been held lawful by 


employees of a 


the Board where such employees are cov 


collective bargaining contract 
“hot 


employe es to 


ered by a 


which contains a cargo” 


mitting 


clause per 


unionized refuse to 


handle goods or equipment from an em 
| 


w 


ployer listed as unfair 


(3) Te be unlawful, the inducement must 
be directed toward “the employees of any 


employer . in the course of their 


employment.’ 

is carefully de 
Although the 

matter is not completely settled, the induce 


(a) The term “employee” 
fined by Section 2 of the act 


ment of employees not falling within the 


statutory definition is in some cases, at 


least, unlawful.” 


M47 =«(1950) In construction industry cases, 
the general counsel has apparently been apply 
ing a test which would permit picketing of the 
job as long as the primary employer is per- 
forming work there and as long as the signs 
indicate the nature of the dispute. For a con- 
struction case, see Richfield Oil Corporation, % 
NLRB 1191 (1951). See trial examiner's 
report recently adopted by the Board in Neu 
York Shipping Association, 107 NLRB, No. 152 
(1953) 

* Grauman Company, 87 NLRB 755 (1949) 
Western, Inc., cited at footnote 13; Kimsey 
Manufacturing Company, 89 NLRB 1168 (1950) 

” Conway’s Express, 87 NLRB 972, enf'd 21 
LABOR CASES ‘ 66,836, 195 F. (2d) 906 (CA-2, 
1952) Western Express Company, Inc., 91 
NLRB 340 (1950): FerroCo Corporation, 102 
NLRB, No. 166 (1953), petition for injunction 
denied, Douds v. Sheet Metal Workers Inter 
national Association, Local Union No. 28, 20 
LABOR CASES ‘ 66,650, 101 F. Supp. 273 (DC 
N. Y., 1951); reh'g den. 21 LABOR CASES ‘ 66,757, 
101 F. Supp. 970 (1952); Pittsburgh Plate Glass 
Company, 105 NLRB, No. 120 (1953) 

“For supervisory exclusions see Conway’s 
Express, cited at footnote 19; Arkansas Express, 
Inc., 92 NLRB 255 (1950): Roy Stone Transfer 
Corporation, 100 NLRB 856 (1952). For rail- 
road employees, see International Rice Milling 
Company, Inc., et al. v. NLRB, 18 LABOR CASES 
"65.848 18% F. (2¢) 21 (CA-5 1950), reversing 
84 NLRB 360 (1949). Cf. Di Giorgio Wine Com- 
pany, et al., 87 NLRB 720 (1949), enf'd 20 LABOR 
CASES ‘ 66,391, 191 F. (2d) 642 (CA of D. C., 
1951), where a union admitting to membership 
only agricultural workers was held not to be 
a labor organization within the meaning of the 
act 


also 
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Arbitration permits time-saving, less 
expensive and less troublesome self- 
regulation by business and labor. It 
also has the advantage of being a 
private rather than a governmental 
proceeding. —James P. Mitchell 





(b) The inducement must be directed to 
employees “in the course of their employ 
ment.” Thus, the Board 
have held that the inducement of prospective 
employees is not unlawful.” 


(4) To be 


inducement ot 


and the courts 


unlawful, the purpose ol the 
the employees of the sec 
ondary employer must be to bring about 
“a strike or concerted refusal [to perform 


work] in the course of their employment.” 

(a) Supreme Court and NLRB decisions 
held that the 
employee at or near the 
primary employer is not unlawful becaus« 


have solicitation of a single 


premises ol the 
it does not seek to induce concerted activity 

(b) Individual employees may quit their 
jobs or refuse to perform work, but a mass 
quitting has been held to amount to a strike 
or concerted refusal to perform work 


(c) The inducement of employees to re 
fuse in concert to work on particular goods 
or equipment marked “unfair” by a union, 
sometimes called a product boycott, is 


unlawful.™ 


(d) A union-induced concerted refusal to 
buy the products of a secondary employer, 
referred to as a secondary con 


unlawful under the 


generally 
sumer boycott, is not 
present act.” 


1 Joliet Contractors Association, 99 NLRB 
1291, petition for review of NLRB dismissal of 
portion of complaint denied, Joliet case cited at 
footnote 13. Cf. trial examiner's report recently 
adopted by the Board in New York Shipping 
Association, cited at footnote 17. 

2 NLRB v. International Rice Milling Com- 
pany, Inc., et al., cited at footnote 15; Local 
Union No. 50, Carpenters’ Union, 98 NLRB 
1288 (1950): Joliet case cited at footnote 13 
Denver Building and Construction Trades Coun- 
cil, 82 NLRB 1195 (1949): Hammermill Paper 
Company, cited at footnote 12 


Roane-Anderson Company, 82 NLRB 696 
(1949). 

** Climax Machinery Company, 8 NLRB 1243 
(1949): Kanawha Coal Operators’ Association, 
94 NLRB 1731 (1951): Sound Shingle Company, 
101 NLRB 1159 (1952) 

% NLRB v. Service Trade Chauffeurs, cited 
at footnote 17 Hoover Company v. NLRB, 
20 LABOR CASES © 66,433, 191 F. (2d) 380 (CA-6 
1951): Crowleyv’s Milk Company, 102 NLRB, No 
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(5) “An object” of the inducement ot a 
refusal to perform work must be one of the 
following to be unlawful 

employer or self-em 


a labor or employer 


(a) Forcing an 
ployed person to join 
organization.” 

(b) Forcing one employer to Cease doing 


business with any other 


l If the 
ployers are not doing 
other, then inducement of the employees ot 
unlawtul 


person 
secondary em 
with 


primary and 


business eacl 


employer is not 
section of the act 


the secondary 
under this particular 
Consequently, the so-called sympathy strike, 
is no business relationship be 


where there 


tween employers is not unlawful 
2. Where 
trolled by 


interests and there 


Were 
ownershiy 


two companies con 


substantially the same 


was a functional integra 


tion between the two companies, the in 


ducement of the employees of the secondary 


employer was held to be lawful.* 


3. It is well settled. that a subcontractor 


and general contractor are “doing business 


with” each other.” Consequently, one may 


not be picketed to put pressure on the other 


1 A 


course of a 


during the 
work to 


primary employer who, 


strike 


1 secondary employer, was held not to be 


farmed out its 


doing business with the secondary employer 


where the primary employer's supervisors 


and others moved over to the secondary 


employer’s premises to direct the accom 
Picketing of the 


premises was pect 


plishment of the work 


secondary employer's 


mitted.™ 


oF ig 


pe rson as 


secondary employer must be a 
that defined in the act 
if a finding of violation is to be made. The 


NRLB has found an agency of the federal 


term 1s 


102, enf'd 24 LABOR CASES { 67,950 (CA-3, 1953) 
Capital Service, Inc., 100 NLRB 1092 (1952) 
Cf. Capital Service, Inc., et al. v. NLRB, 23 
LABOR CASES { 67,615, 204 F. (2d) 848 (CA-9 
1953) 

“There has been 
Board involving this 
the act: Lakeview Creamery 
at feotnote 15 

* 8Schenley Distillers Corporation, 783 NLRB 
504 (1948) enf'd 17 LABOR CASES { 65,476, 178 
F. (2d) 584 (CA-2, 1949); Hoosier Petroleum 
Company, Inc., cited at footnote 17; NLRB 1 
United Brotherhood of Carpenters & Joiners of 
America, 18 LABOR CASES { 65,936, 184 F. (2d) 
60 (CA-10, 1950) 

* Irwin-Lyons 
54 (1949) 

* NLRB v. Denver Building Trades Council, 
cited at footnote 6 


only one decision by the 
partciular paragraph of 
Company, cited 


Lumber Company, 87 NLRB 


" Douds v. Metropolitan Federation of Archi 
tects, 14 LABOR CASES { 64,271, 75 F. Supp. 672 
(DC N. Y., 1948) 
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Of the record gross national product 
of $467 billion produced in the 
United States in 1953, nearly two- 
thirds consisted of personal consump- 
tion expenditures. The amount of 
disposable personal income .. . 
reached its peak in the third quarter 
of 1953 and in the last quarter de- 
clined slightly. . . . The decline came 
in wage and salary income, which 
fell back to the level of the second 
quarter of 1953.—Aryness Joy 
Wickens, Deputy Commissioner of 
Labor Statistics. 





government and a local school board to be 
outside the definition.” 

(c) Forcing any other employer to bar- 
gain with a union unless the union has been 
certified by the Board as the bargaining 
agent.” 

1. This objective encompasses what is 
sometimes referred to as a secondary 


recognition strike. 

(6) Inducement for the following objec- 
tives is also unlawful although not involv- 
ing traditional types of secondary boycotts. 


(a) Forcing an employer to bargain with 
one union when another union has been 
certified as the bargaining agent for the 
same employees.” 

1. Not a secondary boycott in the tradi- 
tional sense. The wording prevents a union 
from inducing the employees of a primary 
employer to refuse to perform work with 
the objective of compelling the primary 
employer to grant recognition where an- 


other union has already been certified. This 
is the only type of primary recognition 
strike made unlawful by this section of the 
Taft-Hartley Act. 

(b) Forcing an employer to assign work 
to one group of employees rather than to 
another.” 

1. This objective involve a 
traditional type of secondary boycott. It 
relates rather to work jurisdiction problems 
—that is, a quarrel among unions as to 
who shall perform certain types of work. 


does not 


NLRB Jurisdiction 


(1) It is well established that the NLRB 
has been given by Congress the power to 
remedy unfair labor practices in all busi- 
nesses (aside from stated exceptions) within 
the reach of the clause of the 
Constitution.” 


commerce 


(a) Thus, companies whose business af- 
fects interstate commerce as well as those 
actually engaged in interstate commerce 
can be subject to the NLRB’s jurisdiction. 
In the area of “affecting commerce” there 
is some dispute as to just how far the 
federal authority extends.” 

(2) The NLRB does not exercise juris- 
diction to the fullest extent conferred by 
Congress. 

(a) The Board has developed a set of 
yardsticks, based principally on dollar value 
of business, which are used to determine 
whether jurisdiction will be asserted in 
particular cases.” 

(b) In secondary boycott cases, that por- 
tion of the secondary employer’s business 
affected by the dispute will be added to the 
primary employer’s in determining the base 
for applying the yardsticks.” [The End] 





% International Brotherhood of Electrical 
Workers, Local 5, AFL, 104 NLRB, No. 147 
(1953); Al J. Schneider, Inc., 87 NLRB 79 
(1949), 87 NLRB 99 (1949). 

2 Howland Dry Goods Company, 85 NLRB 
1037 (1949), and the Howland case cited at 
footnote 17. It should be noted that there need 
be no doing-business-with relationship between 
the primary and secondary employers in apply- 
ing this section of the act. Thus, theoretically, 
a secondary sympathy strike for this objective 
might be unlawful. See also United Brick & 
Clay Workers of America, et al. v. Deena Art- 
ware, Inc., 22 LABOR CASES { 67,092, 198 F. 
(2d) 637 (CA-6, 1952). 

% Oppenheim Collins & Company, Inc., 83 
NLRB 355 (1949); Union Chevrolet Company, 
96 NLRB 957 (1951); Gamble-Skogmo, Inc., 93 
NLRB 1638 (1951). 

™% Herzog, et al. v. Parsons, 17 LABOR CASES 
{ 65,610, 181 F. (2d) 781 (CA of D. C., 1950). 
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Rehabilitation 


and Workmen’s Compensation 


By HERMAN M. SOMERS and ANNE R. SOMERS 





This article, reprinted from The Insur- 
ance Law Journal for February, 
1954, is an adaptation of a chap- 
ter of the authors’ forthcoming book 
entitled The Theory and Practice of 
Workmen's Compensation, which will 
be published this coming summer by 
John Wiley & Sons, Inc., New York. 





1 ODERN SCIENCE has wrought a 

miracle during the past three decades: 
The technical means to human rehabilita- 
tion have been discovered. Bodies appar- 
ently incapacitated for further useful work 
can be reconstructed and retrained to take 
their places again in production and in 
self-esteem. Whether approached with hu- 
mane regard for the value of the humblest 
individual or through concern with the 
productivity of the American economy, the 
literature of rehabilitation offers an exciting 
and encouraging wealth of illustration of 
the potential triumph of human intelligence 
over physical handicap. 

Full utilization of our technical capacity 
to defeat the economic waste of unutilized 
manpower and the personal tragedy of 
functionless lives wait, however, upon the 
development of economic and social policies 
which will break through age-old barriers 
of inertia and prejudice against the physi- 
cally handicapped, as well as some more 
recent barriers of institutionalized interests 
and fears. 

In the struggle to bring the full advan- 
tages of rehabilitation to the occupationally 


disabled, the role of workmen’s compensa- 
tion has become a source of wide conten- 
tion. Long looked to as the program with 
primary responsibility for protecting the 
welfare of injured workers, it is now often 
accused of being one of the institutional 
barriers to rehabilitation. On the other 
hand, many of its own leaders insist that 
workmen’s compensation accepts rehabilita- 
tion as an essential and integral part of the 
compensation process, 


Dr. Alexander Aitken, chairman of the 
Subcommittee on Industrial Relations of 
the American College of Surgeons, and 
medical director of the Liberty Mutual Re- 
habilitation Center in Boston, said recently: 


“ 


we have developed a complicated, 
legalistic, time-consuming system of cash 
awards, a system which often interrupts 
continuous medical care, interferes with the 
procurement of the best medical care, delays, 
if not prohibits rehabilitation services, and 
completely disregards vocational training 

a system which at the present time 
is too apt to leave the injured worker with 
a sum of money which he spends, but with 
a disability which he keeps.” ’ 

This is a startling indictment of a move- 
ment which was originally a major stimulus 
to our national rehabilitation progranis. 
Indeed, the compensation administrators, at 
their 1952 annual meeting, endorsed the 
following proposition: “Rehabilitation is the 
end result of the compensation process. 
If we, as compensation administrators, fail 
to realize this important fundamental, and 
are satisfied merely to sit back and dole 
out to the injured workman a certain per- 
centage of his wage, according to our vari- 





1 President's Committee on Employment of 
the Physically Handicapped, Minutes of the 


Rehabilitation 


Fall Meeting, September, 1953, United States 
Department of Labor, p. 23. 
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ous laws, then the entire compensation 


process becomes archaic and outmoded.” ? 

Clearly, there is no disagreement over 
the central importance of rehabilitation. 
The disagreement arises out of conflicting 
appraisals of the existing operational pro- 
cedures in both workmen’s compensation 
and rehabilitation, what they should be, and 
who should do what. 


At present the rehabilitation movement 
presents workmen’s compensation with both 
golden opportunity and serious threat. The 
compensation movement can make of itself 
a pathway and a means to rehabilitation 
of the occupationally disabled. This could 
mean the regeneration of a program grown 
somnolent with age and whose function 
has narrowed as the nation has become 
blanketed with other and 
hensive social security programs, public and 
private. If, on the other hand, workmen’s 
compensation fails to assume a 
role in rehabilitation and this still small but 
popular program for salvaging and 
skills moves on without it, a major justifica- 
tion for workmen’s compensation as an in- 
dependent program will diminish and _ it 
may well be replaced or reorganized. 


more compre- 


vigorous 


lives 


The purpose of this article is to appraise 
the major developments in rehabilitation in 
the United States and to analyze some of 
the perplexing problems in the relation of 
these two important programs 


Modern Miracle 


Dr. Henry H. Késsler, director of the 
Kessler Institute for Rehabilitation and a 
pioneer in this field, tells the following 
story: 

“TIn 1944] a young miner with a broken 
back and a spinal cord injury, causing a 
paraplegia, was referred to us for rehabilita- 
tion. He had also had such extensive bed 
sores that the treating doctors thought it 


? Internationa! Association of Industrial Acci- 
dent Boards and Commissions, Report of Medi- 
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would be desirable and wise to amputate 
both So, both legs were amputated, 
but he still had bed sores over the sacrum, 
the lower parts of the back, and hips, and 
stones in both ureters. Two unsuccessful 
attempts were made to drain the 
and he was left with a draining fistula from 
the abdomen through the bladder to the 
outside. In that condition, he was referred 
to us for rehabilitation. 
So it would seem. 


legs. 


stones, 


A hopeless ‘case? 


“Yet today that man has had the stones 
removed, and the fistula has healed. The 
ulcers have healed. He walks with artificial 
limbs and crutches; and he 
own restaurant in Virginia.” 

Dr. Howard A. Rusk, tireless crusader 
for rehabilitation and director of the In 
stitute of Physical Medicine and Rehabilita- 
tion at New York University-Bellevue 
Medical Center, tells the story of a girl 
who had been a commercial artist She 
came to the institute with a broken neck, 
paralyzed in both arms and Not 
being able to push, she could not use 
crutches. She could not flex her 
enough to hold a paint brush However, 
at the end of rehabilita 
tion she could raise her hands to her face 
To enable her to paint again the institute 
designed for her a special soft-leather glove, 
made holes in it and put the brush in the 
holes. She could paint almost as well as 
before she hurt Then, through the 
assistance of the JOB (just One Break) 
Committee, which Dr. Rusk helped to or 
ganize together with Orin Lehman, Bernard 


is Operating his 


legs. 
fingers 


seven months of 


was 


Baruch and a number of other prominent 


businessmen, homework was secured for 


the girl with an interior decorator and a 
textile manufacturer. The girl with the 
broken neck, and her father, became the 
support of an impoverished family of five 

These are not peculiar or exceptional 
cases. Books could be filled with hearten- 
ing illustrations of actual achievements which 
show that in an important sense a man may 


have more than one life on this earth 


Two discoveries have had profound and 
positive effects upon the theory and prac 
upon the 
prospects of re-employment for the re« 
habilitated. The first is the 
structure and 


tice of rehabilitation as well as 


realization of 


reserve function with which 


human endowed It is 


known, for example, that a man can get 


beings are now 


ilong not only without most of his limbs, 


cal Committee, in United States Bureau of 
Labor S‘andards Bulletin 167, p. 83. 
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but with only one lung, one kidney, without 
a stomach, and without a large part of his 
intestines.” Second, industrial engineers 

discovered that most people utilize 
about 25 per cent of their total physi- 
cal resources in their work. 


The 


surgery 


hav e 
only 


vast new knowledge of orthopedic 


acquired in two world wars, the 
remarkable prosthetic appliances which are 
being designed, the 
habilitation 


"skills 


development of re- 
centers where all the relevant 
medical, pyscho-social, counseling and 
traininge—are co-ordinated in 
terms of the patient’s needs, have demon- 
strated that the techniques are now available 
for complete or substantial rehabilitation and 


vocational 


yroductive re-employment of injured workers 
I : 


Dimensions of the Problem 


Licking the 
many 


rehabilitation problem is, in 


ways, like the labors of Sisyphus 
medical advance, while contributing 


rehabilitation tech 


Every 


to the storehouse of 


niques, also increases the size of the prob- 


lem. Until 
the total number 
profit from 
inordinately 


recently, official estimates of 
of civilians who cculd 
were 
Thirty years ago there 
that 
and 


rehabilitation frequently 
low. 
who could foresee 
taught to 
work again, that a boy without arms could 
play the piano, or that a girl with a broken 
could support her family Each of 
these advances has pushed back the hori 


So has the discovery 


were tew, li! any, 


paraplegics could be walk 


neck 
zons of “feasibility.” 
that patients, bed-ridden frem chronic dis- 
ease for and suffering from what 
Dr. Rusk calls “the de-conditioning effects 
1 rehabili- 


years 


or prolonged bed rest,” could be 
tated into self-supporting workers. 
has increased the size of 
: . 
problem in. still 
many who 


Medical science¢ 


the rehabilitation other 


ways By saving the lives of 


would formerly have died of diseases or 


conditions such as poliomyelitis, diabetes 


; 


and paraplegia, it has swollen the ranks of 


who must learn to live with a dis 


ability Phe 
of 69 years has increased the’num 


those 
increase in life span to an 


average 


Henry H. Kessler, M. D., Principles and 
Practices of Rehabilitation (Philadelphia, Lea & 
Febiger, 1950), p. 26 

*No complete survey of the 
ability in this country has ever 
Estimates are based on sample 
as the National Health Survey of 1935-1936 
the Federal Security Agency-Census Bureau 
surveys of 1949 and 1950 and Selective Service 
records. For adjustment of such estimates to 
those capable of rehabilitation see 81st Cong 
2d Sess Subcommittee of the Committee on 


extent of dis- 
been made 
studies such 


Rehabilitation 


ber and proportion of aged, many of whom 
need rehabilitation as an aid to adjusting 
their lives to the limitations of advanced 
age. 


United 
run as high as 23 to 28 million, 


Estimates of disability in the 
States now 
of whom 1% to 2 million need rehabilitation 
services in order to enter or return to em 
ployment 250,000 are added 


year to the ranks of the latter group.‘ 


Classification of disabled.—The 
Office of Vocational 
Rehabilitation (OVR) according to source 


chronic disease, 


Some each 


disabled 
are classified by the 
of disability congenital 
accident. Of the civilian dis 
estimated that 88 per 
from rehabili 


condition, or 
abled it is 
all cases which could benefit 


tation 
) 


cent ot 


are the result of chronic disease 


per cent are caused by congenital con 


ditions, 5 per cent are occupational injur 


ies and 5 per cent are nonoccupational 
injuries.® 

The rehabilitation 
indebted to the 
their plight 
the veterans’ organizations 
the first national rehabilitation 
World War I and 
the rapid medical advances during and after 


World War II 


disabled far outnumber 


movement is greatly 
disabled, for it 
effective 


Wal was 


and the pressure of 
which obtained 

program 
stimulated 


after which 


However, the civilian 
disabled veterans 
There were 20,500 amputations among serv 
World War II, but 
120,000 amputations among civilians during 
Approximately 1,500 were 


icemen during ove! 
the same period. 
during 
civilians lost 
Some 265,000 
men were permanently disabled as a result 
250,000 


disabled by 


blinded while in military 
World War II, but 60,000 


their sight during that period 


service 


of combat injuries, but 1, civilians 


ere permanently disease and 


accidents during the corresponding four 


vears” 
“Rehabilita 


pe ype 
spe ak 


Definition of rehabilitation. 


tion” means many things to many 


Rehabilitation-minded doctors now 


4 it as the third phase of medical care 
medicine, 
In the field 


which we 


prevention, surgery or definitive 


ind rehabilitation or aftercare 


occupational disability, with 
Labor and Public Welfare, Vocational Rehabili 
tation of the Physically Handicapped, Hearings 
nn S, 1066, etc., May, 1950, pp. 155-156; also, 
United States Office of Defense Mobilization 
Task Force on the Handicapped, Report to the 
Chairman of the Manpower Policy Committee 
Washington, 1952. pp. 3- 

* Hearings on S. 1066, etc., pp 
"Howard A. Rusk and 
‘‘Rehabilitation,’’ The 
p. 140 


156-157 
Eugene S. Taylor, 
Annals, January, 1951, 
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are here primarily concerned, it is one of 
the three basic elements of a_ balanced 
program—prevention, compensation and 
rehabilitation. 


The popularity of the word and the lack 
of precise or uniformly accepted definition 
cause confusion and have increased the 
difficulty of evaluating current programs. 
Perhaps the most widely used definition 
says rehabilitation “is the restoration of the 
handicapped to the fullest physical, mental, 
social, vocational, and economic usefulness 
of which they are capable.” 

Public Law 113 (Seventy-eighth Con- 
gress), the basic instrument of the present 
federal-state civilian rehabilitation program, 
says (Section 10) it means “any services 
necessary to render a disabled individual fit 
to engage in a remunerative occupation.” 
between the two defini- 
tions is considerable. The latter is unneces- 
sarily rigorous for many purposes. But for 
a discussion concerned primarily with in- 
jured workers, who cannot be considered 
“rehabilitated” until they are again pre- 
pared to earn a living, it is more suitable 
and, in general, this is the meaning intended 
in this article. 


The distinction 


Federal-State 
Rehabilitation Program 


There have been, since the end of World 
War I, two separate public rehabilitation 
programs in the United States, one for 
veterans and one for civilians. Efforts to 
combine them, in 1918 and again in 1943, 
were defeated by spokesmen for the vet- 
erans. The civilian program was estab- 
lished in 1920 as a federal-state enterprise 
with actual operation in the hands of state 
boards of vocational education and agencies 
for the blind. The role of the federal gov- 
ernment was limited to disbursement of 
small grants-in-aid and the setting of mini- 
mum standards for states which accepted 
the conditions of the grants. 


ae 
Appropriations were very small and the 
program severely limited so that during its 
first 15 years an average of only 5,000 per- 


sons were rehabilitated annually. After 
1935, when vocational rehabilitation was in- 
cluded in the federal Social Security Act 
and some additional funds became avail- 
able, the number increased. But until pas- 
sage of the Barden-LaFollette amendments 
to the Vocational Rehabilitation Act in 
1943 (Public Law 113, Seventy-eighth Con- 
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gress) only 210,000 had been rehabilitated 
during the 24 years of the program’s existence. 


Until 1943 the program was limited to 
vocational counseling and training, provi- 
sion of prosthetic appliances, and place- 
ment. Cases requiring surgical or medical 
assistance could not be touched. The gen- 
eral approach was one of “training around” 
the disability rather than attempting to 
eliminate or reduce it through medical pro- 
cedures. Such restrictions not only limited 
the potential rehabilitants but also pre- 
vented the practice of rehabilitation from 
gaining sufficient stature to become an ac- 
cepted part of medical practice. 

The Barden-LaFollette Act of 1943 freed 
the civilian program from many of these 
limitations. Henceforth, broadly expanded 
types of services became available: medical, 
surgical, psychiatric and hospital services, 
prosthetic appliances, vocational training, 
maintenance and transportation, tools, equip- 
ment and licenses, and counseling. The 
client pays nothing for his basic medical 
examination, medical and vocational diag- 
nosis, guidance, training and placement. To 
the extent that he is financially able, he is 
expected to pay for all other services. 

The state administering agencies pur- 
chase these services from existing facilities 
—public or private. As a rule, they do not 
attempt to provide the services directly or 
to equip any one agency, believing that by 
spreading their purchasing, a general ex- 
pansion of community rehabilitation facili- 
ties is encouraged. (Exceptions are the 
famous Woodrow Wilson Rehabilitation 
Center at Fishersville, Virginia, operated 
by the Virginia Division of Vocational Re- 
habilitation, and a small center in Des 
Moines.) Vocational training is purchased 
from colleges and universities, public and 
private vocational schools, and others. In 
the absence of appropriate facilities, special 
provisions have been established for on-the- 
job training of disabled persons under con- 
ditions comparable to apprenticeship. 


Medical care is purchased from general 
practitioners, specialists, clinics and hospi- 
tals. Payment for services is made on the 
basis of a schedule of maximum fees, worked 
out between the state agency, its profes- 
sional advisory committee and the state 
medical association. Clients have free 
choice of physician and hospital from among 
those available who meet the state’s standards. 


However, Congress placed strict limits on 
the availability of medical services. To 
qualify for free treatment an applicant must 
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meet all the following conditions: (1) He 
must be of working age; (2) his disability 
must be a substantial handicap to employ- 
ment; (3) his condition must be relatively 
Static, such as an amputation, paralysis or 
a fixed deformity (acute illnesses and 
emergency ineligible); (4) his 
condition must be amenable to treatment; 
(5) he must be unable to pay for the treat- 
ment; and (6) the service can be provided 
solely for the purpose of preparing the in- 
dividual for employment. 


cases are 


It was, of to establish 
some boundary between rehabilitation and 
general medical care, and the real or fancied 
intrusion of “socialized medicine” is always 
a tender issue. However, by preventing the 
beginning of rehabilitation during the early 
or acute stage of disablement and requiring 
delay until the condition had become static, 
rehabilitation is made more difficult and 
costly in many cases. Despite such limita- 
tions, Public Law 113 has been hailed by 
rehabilitation “one of the most 
significant events in American medicine.” 


course, necessary 


doctors as 


Federal funds were substantially increased 
the amendments. States are now re- 
imbursed for administrative costs and for 
all expenses of vocational guidance and 
placement. The costs of medical services, 
travel and maintenance, tools and training 
supplies are shared by the states and the 
federal government on a 50-50 basis. By 
1952, total program costs were $32 million, 
of which the federal share was $21.5 million. 

The original federal-state 
mained, with operating responsibility in the 
hands of 52 state and territorial boards of 
vocational education, each with a division 
of vocational rehabilitation, and 36 state 
agencies for the blind. The federal Office 
of Vocational Rehabilitation (OVR) was 
increased in status within the Federal Se- 
curity Agency (now the Department of 
Health, Education, and Welfare) and 
emancipated from the Office of Education 
where it had been located. 


after 


structure re- 


Under the expanded law and operating 
in the generally favorable climate of the 
forties, the new program rehabilitated, from 
1944 to 1952, almost 500,000, an average of 
about 52,000 a year. In 1951 a peak of 
66,193 was reached, after which a slow de- 
cline began to appear, due primarily to the 
rising cost of services purchased by the 


state agencies. Thus the national rehabilita-’ 


tion program is now placing in productive 


work each year about one fourth of the 


rehabilitable who join the ranks of the dis- 
year. 


each Since the program’s in- 


abled 


Rehabilitation 
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In foul weather and fair, the tele- 
phone lineman has to ply his trade, 
establishing and removing connec- 
tions, and mending damage caused 
by misbehaving weather. These 
brethren of the pole-climbing fra- 
ternity may, however, disappear one 
day as more and more wire goes 
underground. Today 60.4 per cent 
of the 184.5 million miles of tele- 
phone wire in the United States is 
below ground, 4.2 per cent is open 
wire and only 35.4 per cent is aerial. 









ception 33 years ago, nearly 700,000 civilians- 
half of the 
been 


current esti- 


rehabilitated. 


one third to one 
mated backlog—have 
Public Law 113 has resulted in expansion and 
the results 
meet the 


rapid improvement, but clearly 
are still far from adequate to 
demand, 


Congressional bills to expand the federal 


program and enlarge the scope of OVR 
activities are numerous and recurrent. The 
President’s 1954 State of the Union Mes 


sage promised legislative proposals for ex- 
pansion of the program, which appeared 
likely to obtain continued bipartisan sup 
port. However, there is considerable, though 
probably minority, sentiment as expressed 
by the Secretary of Health, Education, and 
Welfare, that expansion of the program 
would require the states to pay an increased 
proportion of the costs. 

Other federal agencies concerned with the 
civilian handicapped include the Children’s Bu- 
reau of the Social Security Administration, 
which administers grants to state crippled chil 
dren’s agencies for services to needy chil- 
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dren with such conditions as poliomyelitis, 
rheumatic fever and cerebral palsy; the 
United States Employment Service, with its 
national system of state employment serv- 
ices which provide counseling, testing and 
selective placement for the handicapped; 
the United States Civil Service Commission, 
which establishes employment 
and helps place the disabled in federal jobs; 
and the President’s Committee on National 
Employ the Physically Handicapped Week, 
which conducts a year-round educational 
and informational program. 


standards 


Nonfederal Programs 


The federal-state program has established 
a national framework for rehabilitation 
policy; its $32 million, scattered through 
out all the states, made rehabilitation 
a reality in many places where nothing 
would have been done otherwise. But the 
limits of the program are apparent, espe 
cially with regard to the medical phases of 
the process, that is, the morg serious cases. 
Even the inadequate sums available can 
not be effectively utilized unless there is a 
concomitant increase in the availability of 
physical medicine and medical rehabilitation 
facilities which the program can purchase 


has 


Rehabilitation centers.—Fortunately, there 
has been some increase in this field since 
World War II. Perhaps the most signifi- 
cant development has been the rapid growth 
of “agencies and programs loosely called 
rehabilitation centers.”". While the concept 
of the rehabilitation antedates the 
war, the great majority of those now in 
existence—the two current directories list 
about 40—were started since 1940, and nine 
1950. The big impetus from 
observation of the remarkable 
tained through comprehensive rehabilitation 
services for those treated in military hospi- 
tals during the war. It was accelerated by 
the Baruch report of 1946 which outlined a 
plan for a “Community Rehabilitation Serv- 
ice and Center.” 


center 


came 
results ob 


since 


Existing centers vary widely in sponsor- 
ship, capacity, financing, facilities and em- 
Several are located in and operated 
An ex- 


phasis. 
by hospitals and medical schools. 


‘Henry Redkey, Rehabilitation Centers in the 
U. 8. (Chicago, National Society for Crippled 
Children and Adults, 1953), p. 1. This survey, 
jointly sponsored with the Office of Vocational 
Rehabilitation, provides detailed information 
on the leading centers. 

* Stanwood L. Hanson, ‘“‘Liberty Mutual's Re- 
habilitation Program,'’ unpublished paper pre- 
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ample of this type is the New York Re- 
habilitation Hospital at Haverstraw, owned 
and operated by the State of New York 
Two of the hospital-affiliated centers—the 
Institute of Physical Medicine Re- 
habilitation, which is part of the New York 
University-Bellevue Medical and 
the New York Institute for Crippled and 
Disabled, affiliated with Columbia-Presby- 
terian Medical 
teaching and research in addition to treat 


decisive 


and 


Center, 


Center—carry on extensive 


and have exercised leader 


ship throughout the 


ment, 
whole field 


Another group, the majority, are com 
munity centers, serving primarily the area 
in which they are located. Most of 
have facilities for out-patients only. 
are typically supported by and local 
affiliates of the National Society for Crip- 
pled Children and Adults, community chests 
or other local philanthropic organizations 


these 
They 
State 


Workmen’s compensation agencies spon- 

four states—Rhode Island, 
Oregon and Ohio—and in 
A private compensation car- 
Mutual Insurance Company, 


sor centers in 
Washington, 
Puerto Rico. 
rier, Liberty 
operates two. 
The first 


soston i 


The Liberty Mutual program 
of these 
1943 under the medical 
Alexander Aitken. Confined to employees 
of the company’s compensation insurance 
policyholders referred by their 
physicians, it admitted during its first nine 
years 2,230 cases. Of those who completed 


centers was set up in 


direction of Dr 


who are 


treatment, 67 per cent were restored to some 
ability to work.* 

Patients have been brought to the Boston 
center from all parts of the country. The 
center itself is operated on an out-patient 
basis, but serious cases are placed in local 
hospitals and ambulatory cases are housed 
nearby. Demands on the program grew to 
the point that in 1950 a second center was 
In addition, the com 
pany engages part-time services of leading 


opened in Chicago 


physicians in more than 20 of the largest 


industrial cities to make specific studies of 


serious disablement cases and to recom 


might be done to rehabilitate 


local 


what 
them through 


mend 
facilities of specialized 


surgery, community centers or vocational 


rehabilitation. One or two other private 
sented at the company's fortieth anniversary 
(Boston, June 11, 1952), p. 2. For a dramatic 
account of an individual Liberty Mutual case, 
see Richard Carter, ‘‘Long Road Back," Life 


magazine, December 7, 1953, p. 97 
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EISENHOWER ON REHABILITATION 


“There are no statistics to portray the 
full depth and meaning in human terms 
of the rehabilitation program, but clearly 
that builds a stronger 


it 1s a program 


America 


“We should provide for a progressive 
expansion of our rehabilitation resources, 
and we should act now so that a sound 
foundation may be established in 1955 
My forthcoming budget message will re 
flect this objective. Our goal in 1955 is 
to restore 70,000 disabled persons to pro 
ductive lives Our goal for 1956 
should be 100,000 rehabilitated persons, 
or 40,000 persons more than those restored 
in 1953. By 1959, with gradually 
increasing State participation to the point 
of equal sharing with the Federal Gov 


carriers have begun to move in this direc- 
tion. A purchasing re- 
habilitation and 
community centers 


number are now 


services from _ hospital 
Other programs.—Private organizations rep 
various categories of the dis- 
abled have multiplied rapidly during the 
past two decades. The majority, including 
the American Heart Association, the Amer- 
ican Cancer Society and the Arthritis and 
Rheumatism Foundation, concentrate on re 
search, prevention and education. A few others, 
including the National Foundation for In 
fantile Paralysis and the National Tuberculosis 
Association, do a vital but limited amount 
of rehabilitation in their own fields. 


resenting 


An organization which occupies a unique 
position in this field is the American Fed- 
eration of the Physically Handicapped. Claim- 
ing to speak with the authentic voice of the 
disabled, including some of the leaders of 
American political and civic life, and attack- 
ing all vestiges of charity in programs fot 
the disabled, it has played a highly useful 
role in dramatizing the great residual ability 
and vitality in America’s disabled citizens 
It has emphasized constantly the theme of 


“help us so that we can help our country,” 


rather than “help us because we need help.” 

The AFPH is active politically. It 
the author of National Employ the Physi 
Handicapped Week and is currently 
federal-state 


Was 


cally 


working for expansion of the 


Rehabilitation of the Severely Disabled 
UMWA Weltare and Retirement Fund Experi 


Rehabilitation 


reach the goal ot 


year 


ernment, we should 


200,000 rehabilitated persons each 


“A program of grants should be under 
State 
professional 


taken to provide, under auspices, 
specialized training for the 
personnel necessary to carry out the ex- 
that re 


our knowledge 


panded program and to foster 
search which will advance 
of the ways of overcoming handicapping 
Wi should also provide 


services 


conditions. 
clinical facilities for rehabilitative 
In addition, we should encourage 
State and local initiative in the develop 
ment of community rehabilitation centers 
and special workshops for the disabled.” 


Health 
1954 


-From President Eisenhower's 


Message to ¢ ongress, January 18, 


program. It holds national conferences on 
placement of the 


current project is the establishment of a $4 


handicapped. Its major 


Human Engineering 


where the handicapped may be 


million Institute for 
in Florida 
vocationally guided and 


treated, trained, 


led to productive employme nt 

In 1948, the Welfare and Rehabilitation 
Fund of the United Mine Workers unde 
took, under the direction of Dr Warren 
F, Draper, an ambitious program of reha- 
bilitation of the most severely disabled 
miners including paraplegics, double ampu 
arthritics, victims of multiple 


tees, severe 


sclerosis and other neuromuscular diseases 
In the absence of adequate local facilities, 
they were sent to the Kessler Institute in 
New Jersey, to the New York University 
Institute, to Fishersville, to George Wash 
ington Hospital in Washington, D. C. and 
to the Kabat-Kaiser clinics. By June, 1952, 
over 1,200 had been hospitalized 

Kenneth 
sultant to the 
of the results.’ 1952, 738 of 
this group had from the 
centers. Six months later, 60 had died, some 


Pohlmann, rehabilitation con 
UMWA fund, 

By January, 
been discharged 


reports some 


had to be rehospitalized, but 600, or over 
81 per cent, were still in discharged status 
Of the latter, 31 per cent could walk without 
any appliance or help, over half could walk 
with one or more appliances, and 18 per 
walk but maintained the 


cent could not 


self-care they had been taught at the special 
Public 


Americon Journal of Health, 


1953, pp. 445-451 


ence,’* 
April 
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centers; 169 were employed, over 20 per 
cent back in coal mining, and 30 per cent 
in other industries; 32 per cent were self- 
employed. The estimated total annual in- 
come of this group was $338,000. Their 
average age was 41 and their average num- 
ber of dependents 3.2. 

In addition to this admirable achievement 
with the most serious cases, the fund now 
provides rehabilitation for the much greater 
number of miners who, while unable to 
work, do not require such highly specialized 
services. The fund’s ten area medical offi- 
ces provide, by contract with hospitals 
closer to the mining areas, hospitalization, 
medical care and physical restoration. Ar- 
rangements have been made with the fed- 
eral-state rehabilitation program to provide 
vocational education and job placement for 
this larger group. Local “conference clinics,” 
a special device for evaluation of the dis- 
abled in terms of the type of rehabilitation 
needed, were developed in cooperation with 
state rehabilitation and welfare agencies and 
local employment offices. 


In 1951, a special training project was set 
up in cooperation with the Pennsylvania 
Rehabilitation Bureau for miners whose re- 
employment was proving most difficult. At 
the Williamsport (Pennsylvania) Technical 
Institute, the latter are put through a 30- 


day period of special vocational training. Of 
this whole program Dr. Kessler has said: 
“The United Mine Workers came into the 
field, and not only have they completed a 
definite service, but they have made the 


entire country their beneficiaries.” ” 


The rapid spread of groups interested in 
rehabilitation and the increase in the num- 
ber of centers is highly encouraging. None- 
theless, total available facilities, public and 
private, remain sparse and highly inade- 
quate. There are still less than a dozen 
comprehensive centers in the United States. 
The OVR Directory of Rehabilitation Centers 
(March, 1953) lists only 15 with any in-pa- 
tient facilities, and the latter had a total 
capicity of less than 1,100. Most of these 
have long waiting lists. Furthermore, they 
are generally concentrated in a few com- 
munities and many entire states have no 
facilities whatever for medical rehabilitation. 
Even so important an industrial and mining 
state as Pennsylvania has no rehabilitation 


center with medical facilities. All serious 
cases handled by the Pennsylvania Bureau 
of Rehabilitation or the United Mine Workers 
must be sent out of the state 


Other badly needed resources include 
curative and sheltered workshops, adjust- 
ment centers for the blind, research facili- 
ties, hospital rehabilitation extensions and, 
perhaps the greatest need of all, physicians 
and other personnel specialized in physical 
medicine atid rehabilitation. These inade- 
quacies severely limit the opportunity for 
rehabilitation of the great majority of our 
disabled and go a long way to explain the 
hesitancy of many workers and compensa- 
tion officials to place more reliance on the 
ability of the new program to deliver. 


Economics of Rehabilitation 

Rehabilitation is expensive. It has become 
steadily more so as the process has been 
expanded to include more surgery and 
medical care, as the costs of medical care 
have increased sharply, and as the scope 
of rehabilitation has been extended to in- 
clude new categories of serious cases. The 
average per case in the federal-state 
program in 1951 was $457. The average 
cost to Liberty Mutual in 1951 was $480." 
For serious cases this figure rises steeply. 
The average cost of rehabilitating 26 para- 
plegics was about $8,500 per case. Despite 
such costs, the evidence is that, aside from 
humanitarian considerations, the justifica- 
tion for rehabilitation is its economic value. 
For the industrially injured, at least in some 
states, the costs of failure to rehabilitate are 
a great deal higher than the expenses of 
rehabilitation. 


cost 


Under workmen’s compensation.—In 36 
jurisdictions, medical benefits under work- 
men’s compensation are unlimited, except 
for occupational diseases in a few states. 
In some permanent total cases, this may 
include the cost of an attendant if neces- 
sary. Under such circumstances, the effect 
of risiug medical costs on the carrier’s 
losses are very great. In the case of a 
bilateral amputee, Liberty Mutual estimated 
that, without rehabilitation, the medical costs 
alone would have amounted to $30,800. His 
rehabilitation cost the company $2,641, an 
estimated saving of $28,159." Similar sav- 
ings have accrued to the company from re- 





” National Conference on Workmen's Com- 
pensation and Rehabilitation, Proceedings, 1950, 
United States Bureau of Labor Standards Bulle- 
tin 122, p. 85. 

“ Hanson, article cited at footnote 8. This 
includes room and board. 
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“2 J. C. Aveni, Assistant Manager, Boston Re- 
habilitation Center, interview, August 3, 1952. 
This saving does not affect the estimated $20,000 
still to be paid this man as scheduled disability 
compensation regardless of rehabilitation. 
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habilitation of 26 paraplegics. For a total 
rehabilitation cost of $223,089, the company 
estimates that it realized a net saving of 
$1,222,911, most of it from medical costs. 
Obviously, no such incentive would exist 
if many of the compensation laws had not 
placed a high premium on life and health 
and made disability very expensive. 


Rehabilitation v. relief—A spokesman 
for the United Mine Workers estimates 
that if the 169 paraplegics and other severely 
disabled miners who were rehabilitated and 
returned to productive employment by June, 
1952, had remained helpless cripples, their 
workmen’s compensation benefits exhausted, 
most of them would have spent the rest 
of their lives on relief. Considering their 
dependents and life expectancy, the probable 
cost of maintaining them on relief was 
estimated at $13,000 to $36,400 per family. 
For the entire group it could have been as 
high as $6,151,600. This potential cost to 
society, which was avoided, was contrasted 
with the $6,812,458 which the 169 were 
expected to earn on the basis of actual cur- 
rent earnings after the rehabilitation pro- 
gram had made them self-supporting.” 

The addition in 1950 of aid to the per- 
manently and totally disabled to the public 
assistance categories under the Social Se- 
curity Act has also made clearer the costs 
of supporting the disabled. The Bureau of 
Public Assistance reports that in Septem- 
ber, 1953, over 187,000 persons in this cate- 
gory were receiving benefits at an annual 
rate of $118 million, an average of over 
$631 each. 

Even as it authorized assistance for this 
group, Congress recognized that the need 
could be reduced through rehabilitation. 
The conference report on the 1950 legisla- 
tion stated: “. it is believed that the 
State public assistance agencies will work 
even more closely than ever before with 
State rehabilitation agencies in developing 
policies which will assure that every in- 
dividual for whom vocational rehabilitation 
is feasible will have an,zopportunity to be 
rehabilitated. To the extent that such ef- 
forts are successful, the assistance rolls 
will be lowered.” 

Additional public economies could be 
achieved by reducing the ranks of those 
receiving assistance through aid to depend- 
ent children and aid to the blind. It is re- 
ported that about one fourth of the 600,000 
families receiving aid-to-dependent-chil- 





During recent years, the Veterans’ 
Administration has noticed a definite 
change for the better in the ‘‘climate 
of opinion.’’ It has become a great 
deal easier to locate training oppor- 
tunities for disabled veterans. Only 
rarely, now, do Veterans’ Adminis- 
tration officers meet with objections 
from employers who continue to hold 
outmoded prejudices. 

—VA Administrator H. V. Higley 





dren funds in December, 1951, were on the 
rolls due to the disability of the parent 
or guardian. About one fourth of the 97,000 
blind persons receiving aid in December, 
1951, could, as a result of rehabilitation, 
become partially or wholly self-supporting.” 
An increasing proportion of rehabilitants is 
coming from relief rolls. In 1951, one out 
of eight federal-state rehabilitants had been 
on relief; in 1952, the proportion was one 
out of five. 


It has been demonstrated that with re- 
habilitation such persons can be taken off 
relief and restored to productive employ- 
ment. For example, the Secretary of Labor 
and Industry of Pennsylvania reported that 
691 dissbled persons who in 1951 drew over 
three quarters of a million dollars in relief 
grants were rehabilitated in 1952 and were 
then earning at the rate of over $1.4 mil- 
lion a year. 

Similar successes have been recorded in 
connection with the veterans program, where 
veterans with service-connected disabilities 
are entitled to lifetime medical care if neces- 
sary. Dr. Rusk is of the opinion that at a 
per-patient hospitalization cost of $12 a 
day, the rehabilitation of 120 veterans saved 
the federal government, and eventually the 
taxpayer, over $1,125,000. 


The extravagance of frugality —The Of- 
fice of Vocational Rehabilitation, ia attempt- 
ing to indicate the constructive economics 
of rehabilitation, has stressed three facts: 
(1) the contrast between the one-time ex- 
penditure of $457 per case and the much 
higher annual costs of maintaining a dis- 
abled person on relief; (2) the increase in 
the national income as a result of employ- 
ment of the rehabilitated (the earnings of 





4% Article cited at footnote 9, at pp. 448, 451. 
4% Social Security Bulletin, December, 1953, 
p. 31. 


Rehabilitation 


Cited in President's Committee on the 
Health Needs of the Nation, Building America’s 
Health, Vol. II, 1953, p. 30. 
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the 66,000 who were rehabilitated through 
the federal-state program in 1951 increased 
from $16 million before rehabilitation to 
$116 million afterwards, a substantial gain 
to the nation’s economy as well as to the 
individual families); and (3) the increase 
in tax receipts of the federal government 
as a result of the productive employment 
of the rehabilitated. It is said that for 
every dollar spent by the federal govern- 
ment on rehabilitation, the average reha- 
bilitated will pay $10 in federal 
income taxes.” 


worker 


Such comparisons have not proved as 
effective in influencing national policy as 
To date, the principal 
factor which has influenced liberalization 
and expansion of national policy toward 
the handicapped has been manpower short- 
age, usually resulting from war or defense 
production. The two major advances in 
rehabilitation legislation and techniques came 
as a result of the two world wars. After 
demobilization, handicapped 
had been were released. 
Again, after the invasion of Korea, the 
nation turned to its reservoir of 1% to 2 
million handicapped as a potential source 
of manpower. In the spring of 1951 the 
Office of Defense Mobilization set up a spe- 
cial task force to develop a program for 
rehabilitation, training and utilization of 
this reservoir. Its report, published in 
January, 1952, contained an ambitious but 
practical plan for integration and expansion 
of all current efforts toward rehabilitation, 
from the local community to the national 
level. But as the urgency of manpower 
requirements slackened off in 1952 and 
1953, interest again dwindled. 


might be expected. 


many of the 


who employed 


Except during periods of conspicuous 
manpower shortage and, in a few instances, 
in the field of compensation, the sound eco- 
nomics of rehabilitation appear 
to have had much effect on public policy. 
The value of human 
widely understood. The psychology of the 
“limited market” still prevails with anti- 
quated undertones of the Malthusian fallacy 
that labor must normally be a_ surplus 
commodity. When frugality is practiced in 
connection with the maintenance of the na- 
tiou’s basic resource—manpower—the result 


does not 


resources is not yet 


is likely to be a highly extravagant waste 
of men and wealth. 


“ This assumes an average rehabilitant of 31 
with a normal expectation of 34 years of work- 
life ahead. The calculations assume that he is 
employed 85 per cent of this time and maintains 
his initial, post-rehabilitation rate of earnings 
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En Nay ae 
Amer: aed 


Workmen's Compensation- 
Rehabilitation Relationship 


Civilian rehabilitation was originally the 
child of workmen’s compensation. The posi- 
tive social and economic relationship be- 
tween the two has long been evident 
During the Congressional debate on the 
first civilian rehabilitation law, the main 
pressure for action came from spokesmen 
for industriai workers, with support from 
social-work groups. 

Nine of the 12 that 
vocational rehabilitation laws before the fed- 
eral government acted restricted their bene 
fits to industrial victims, although three of 
the best, those of New Jersey, New York 
and Illinois, permitted general application 
The federal law, when enacted, provided 
general civilian application, but special at- 
tention was given to the industrial worker 
by an injunction that the state vocational 
education must cooperate closely 
with the state compensation 
obtain federal funds. 


states passed 


boards 
agencies to 


Lack of co-ordination.—In spite of this 
preachment and apparent interdependence, 
relations between the two programs in most 
states has not been notably close. Rehabili 
tation still reaches an inadequate proportion 
of the industrially injured, including com- 
pensation recipients, who could profit from 
it. A joint statement developed by the 
United States Department of Labor and 
OVR in 1950 estimates that at least one 
tenth of the two million injured annually on 
the job need medical rehabilitation, while 
some 12,000 of the permanently disabled 
need full rehabilitation—medical, vocational 
and placement—to assist them in returning 
to work. But the federal-state program is 
currently rehabilitating only about half of 
the latter group and reaches a very small 
percentage of the former.” 

A good part of this failure can be attrib 
uted to inadequate appropriations by Con 
gress and _ state legislatures. There is, 
however, considerable evidence that 
pensation and vocational rehabilitation of 
ficials do not see eye-to-eye regarding the 
funds, and are not 


com- 


best use of available 


working in close co-ordination. 

allege that 
control of 
gives 


Some compensation people 
the OVR program, still under 
vocational education in the _ states, 


(Office of Vocational Rehabilitation, Brass Tacks, 
1949, pp. 18-19.) 

% Unpublished statement, March 14, 1950 
nished to authors by OVR 


fur- 
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preterence to young people with congenital 
or chronic diseases who are easier to train, 
older industrial workers, 
whom have little formal educa- 
who frequently present difficult 
and expensive surgical problems. Friends 
of the rehabilitation reply: “It 
has largely been a matter in the past of 


as opposed to 


many of 
tion, and 
agencies 


their spending smaller sums of money on 
larger numbers of patients since they did 
not have funds to purchase the 
necessary severely dis 
abled patients.” The actual median age 
of those rehabilitated through the federal 
state program in 1952 was 33. 

Rehabilitation 
that 
agencies are not referring or 

through their administrative 
the industrially injured to seek 
“Tt is significant that of the 
work 


sufficient 


services for these 


offer a counter 
compensation 
adequately 


officials 
accusation workmen’s 
encouraging, 
procedure S. 
rehabilitation 
3,700 cases involving 
injuries referred to State rehabilitation agen 
only 1,600 were referred by work 
compensation agencies or insurance 
The other 2,100 reached rehabili 
tation through other 
after compensation benefits were exhausted.” * 
Failure to make effective referral from work 
men’s compensation to rehabilitation is espe 
cially conspicuous where lump-sum payments 


compensable 


cies 
mens 
Carriers, 


agencies sources ofr 


are readily allowed and in cases involving 
prolonged litigation 

All concerned agree that early referral is 
essential for effective rehabilitation at rea 
sonable cost, but the timing of compensa 
remarkedly 
between 


referrals has been 
average time lag 
referral for 


tion 
lethargic: Che 
date of injury and 
ferred by a compensation body and rehabili 


agency 
those re 


tated in 1951 was seven years, as compared 
to an average of 6.4 months at the Liberty 
Mutual center. Such delay 
productive 


represents loss 


of years of labor as well as 


and renders 


impossible, 


medical 
infinitely difficult, if not 
the job of rehabilitation 


waste In expenses, 


more 


Ihe lack of co-ordination sometimes takes 
on the appearance of jurisdictional conflict 
In 1950-1951, the International Association 
of Industrial Accident Boards and 
missions (IAIABC) and the States’ Voca- 
tional Rehabilitation Council, composed ot 
the 87 state rehabilitation agencies or com 


Com 


2usk, letter to authors, May 4, 1953 
Belsley in United States Bureau of 


* Dr. 

»G. L 
Labor Standards Bulletin 122, p 

*® United States Bureau of Labor Standards 
Bulletin 156, p. 159. A similar conflict at the 
federal level annoyed the Senate subcommittee 
during 1950 hearings when the Federal Security 
Agency and the Department of Labor exhibited 


Rehabilitation 





1953 was a year of record employ- 
ment in California. Every month was 
higher than the corresponding period 
of any preceding year, but by a nar- 
rowing margin as the year pro- 
gressed. At the seasonal peak in 
September, 4 million wage and sal- 
ary workers were employed in non- 
agricultural establishments.—Division 
of Labor Statistics and Research, De- 
partment of Industrial Relations, State 
of California. 





blind, 
of the latter 
acceptable basis for cooperative action. The 
1951 report of the IAIABC rehabilitation 
committee on this issue reveals part of the 


missions for the undertook at the 


instance to find some mutually 


character of impasse 

“The ultimate goal for which this organi 
zation of compensation boards should strive 
in the field of that all of 
these activities for the mainte 


rehabilitation is 
care, cure, 
nance, and restoration to work of the 
injured employees should be under the di 
rect control and supervision of the work 
men’s compensation agency from the day of 
injury until the worker is gainfully employed 
in the 
fitted. 


and 


best 
better 


com 


occupation for which he is 


your committee urges 


closer cooperation between the 
and the 


however, 


pensation agencies rehabilitation 


agencies, without, surrendering 


any of the direct control and supervision 


over the restoration of the injured workers 


through physical rehabilitation.’ 


In the absence of rehabilitation units and 


facilities attached to the compensation agency, 


which is now generally the case, this type 


ot position would appear to create a virtual 


stalemate between the two groups 


Chere are, Of course, exceptions to 


rule. Some states do report close 


levices as the com 


referring all 


ordination through such 


pensation agency requests 1fo1 


lump-sum settlements to the rehabilitation 


service for investigation and recommenda 


tion (Wisconsin), or referral at the time of 


than waiting for the 


award itself (North Carolina) 


the injury rather 


time of the 


location of the federal rehabilita- 
(See, Hearings on S. 1066, etc 
following.) Spokesmen for bot! 
Situation is now much im 


rivalry over 
tion office 
pp. 511 and 
agencies say this 
proved 

‘For additional state examples of co-ordina 
tion, and the lack of it, see United States 
Bureau of Labor Standards Bulletin 122 
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About one third of the compensation laws 
provide some additional assistance to reha- 
bilitants, usually in the form of a $10-$20 
weekly maintenance allowance. 


Some basic difficulties.—It would be un- 
fair to interpret these difficulties as stem- 
ming merely from capricious rivalries of 
bureaucratic officials. The causes of lack of 
cooperative action, for frequent irritation 
and misunderstanding, are substantive and 
substantial. Unless these inherent conflicts 
are faced forthright, rehabilitation cannot 
develop as an integral part of workmen’s 
compensation, which, in terms of present- 
day requirements, would mean a progressive 
deterioration in the adequacy and suitability 
of the entire compensation program. 

The problem is more than a question of 
early or late referral or easy versus difficult 
cases, although both of these are signifi- 
cant symptoms. Two of the basic problems 
are inherent in the present OVR program. 
First, since it can accept cases only when 
the disability has become fixed or static, the 
broad type of rehabilitation program car- 
ried on so successfully in Ontario and Puerto 
Rico and, on a limited scale, by the Liberty 
Mutual Insurance Company, is automati- 
cally ruled out. By setting an arbitrary 
line between medical care during the acute 
stages of an injury—during which the later 
need for rehabilitation might well be pre- 
vented or minimized—and rehabilitation after 
the disability has become fixed, the whole 
process is made more difficult for the 
worker, more expensive for the employer 
and society, and far more complicated for 
the rehabilitation specialists. It also tends 
to diminish in the minds of compensation offi- 
cials the imperative need for early referral. 


Second, the means test required for the 
medical aspects of the OVR program ap- 
pears to be a substantial deterrent to many 
injured workers who, rightly or wrongly, 
believe that they are confronted with a 
choice between attempting to maximize 
their legal claim to needed cash benefits 
which they regard as a “right” or giving up 
this right for the uncertain results of reha- 
bilitation ‘on the doie.””, Compensation officials 
tend to be sympathetic to the workers’ view. 


There are also many impediments in the 
current workmen’s compensation programs. 
The current overriding emphasis on legal 
processes in workmen’s compensation with 
all its uncertainties, the long delays in- 
volved in many serious cases, the increas- 
ing resort to lump-sum settlements, and the 
poor quality of much of the medical treat- 
ment which is rarely supervised or related 
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The Bell Telephone Laboratories con- 
stantly work to devise and improve 
communications and other electronic 
devices. One of their more important 
inventions in recent years is the tran- 
sistor, several types of which are 
pictured above. The tiny (the !ong- 


legged one is about two thirds of 
an inch tall) devices require very little 
power but can amplify electric signals 
100,000 times. As well as being use- 


ful in the telephone system, the tran- 
sistor will fill needs in many other 
fields, including doing many of the 
jobs now handled by vacuum tubes. 





to the ultimate rehabilitation of the worker, 
all represent substantial deterrents to re- 
habilitation. To undertake rehabilitation 
while his compensation case is pending will 
often appear to the worker to jeopardize a 
maximum award, since awards are related 
to the degree of disability. The settlement 
of the legal award is also interpreted by 
most compensation officials as their pri- 
mary responsibility. 

A closely related problem is the method 
of disability rating. Benefits for specified 
permanent partial injuries are generally 
fixed by anatomical schedules, but a large 
number of injuries are not or cannot be 
scheduled. Even where a schedule does 
apply the issue is not always readily set- 
tled. Arms and legs are rarely severed as 
cleanly or simply as the schedules contem- 
plate. Aftereffects and complications, in- 
fections, neuroses and associated aches and 
pains, real or fancied, frequently raise the 
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question of additional compensation, which 
may involve litigation and more postponement. 


Money awards are tangible and easily 
understood; rehabilitation often appears in- 
tangible and uncertain, and in most com- 
munities is simply nonexistent. Compensation 
officials reflect the attitude of the majority 
of workers when they insist that, in the ab- 
sence of anything like adequate rehabilita- 
tion facilities, and the uncertainties attendant 
upon them, the worker can best be 
tected by him his utmost 
rights. This is a reflection of the compensa- 
tion laws’ failure to provide, as promised, 
prompt, adequate and assured benefits 
often the benefits must be fought for and 
the worker understandably that 
cannot forsake any of his weapons in the 
battle. 


pro- 


assuring legal 


Too 


feels he 


As a result of such situations, compensa- 
tion law and administration stand in an 
ambivalent relationship to rehabilitation. 
Although the importance of rehabilitation 
is widely acknowledged by compensation 
officials, actual compensation procedures 
represent one of the major stumbling blocks 
to the goal of industrial rehabilitation. 

The question of worker incentives is a 
thorny one. Some rehabilitation people ap- 
pear to feel that adequate levels of benefits 
may conflict with incentives for rehabilita- 
tion, “a crutch to impede the patient’s 
recovery.” This is a problem even more 
frequently attributed to the veterans’ pro- 
gram where it is alleged that “pensionitis” 
has had a deleterious effect upon rehabili- 
tation of veterans. On the other 
side it is argued that it avails a disabled 


some 


person better to concentrate on the rehabili- 
tation task before him—having been assured 
a modicum of security for himself and his 
family—rather than dissipating his energy 
in unproductive worries over his own and his 
family’s maintenance in case he should fail. 

Not about the entire 


enough is known 


tig : ST pte 
problem of incentives or :aotivation. There 


is considerable evidence, however, that peo- 
ple who have a minimum security show 
greater morale and initiative toward im- 
proving their economic status than those 
totally devoid of resources. It has been 
noted by rehabilitation experts that a great 
deal of the cooperation essential for suc- 
cessful upon the 


worker’s sense of security regarding pro- 


rehabilitation depends 


"2 E, H. Downey, Workmen’s Compensation 
(New York, The Macmillan Company, 1924), p. 
48. 


Rehabilitation 





the 
rehabilita- 


family and 
the 


income 158 


visions for his wife and 


anticipated job outcome of 
tion 
the sole motivation for work. 


process. Furthermore, not 
For the vast 
majority of men, a job is essential for dig- 


nity, fulfillment and community status 


This is a situation where adjustment 1s 
It appears likely that 
that adequate cash benefits may 


needed on both sides. 
the 
be a 


view 


detriment to incentive is influenced 
by past experience with workmen’s compen- 
sation which has been excessively litigious, 
conducive to claimants to 


and therefore 


appear as helpless as possible. This is not 
inescapable, nor was it ever intended to be 
On 
the other hand, the inadequacy of rehabilita- 
tion facilities, the uncertainty of availa- 
bility and the lack of the 
disabled that they will be provided for until 


the design of werkmen’s compensation 


assurance to 


they have been able to enter upon gainful 
employment again, have pushed workers 
to concentrate first upon their legal rights 
to compensation. Downey pointed out many 
years ago that, “Very much that passes by 
the name of malingering is, in 
well-founded fear of forfeiting compensa- 
tion without being able to hold a place in 
industry. Much of the reluctance mani 
fested by industrial cripples, as by war cripples, 
to undergo retraining, is due to the maladroit 
device which rewards the victim’s zeal 
therein by cutting off his indemnity. The 
way to promote rehabilitation is not to 
penalize it.” ™ 


reality, a 


A reconciliation is possible by strengthen- 
ing both links of the chain. Assured in- 
come maintenance is essential for injured 
workers as a legal right, as social necessity, 
and the security it offers can, 
under proper circumstances, assist in the 
rehabilitation By furnishing the 
economic means to make rehabilitation effec 


because 
process. 


tive, compensation agencies can press the 
injured worker to an understanding and 
acceptance of his share of responsibility for 
his rehabilit:.tion. But contingent 
upon the assurance of adequate rehabilita- 
tion facilities for all disabled workers, a 
matter which is largely outside the powers 
of either the compensation or the rehabilita 
tion agencies, but which is in the hands of 
legislatures. 

The fact that the two objectives—maxi 
mum feasible indemnity and optimum medi- 
cal care and rehabilitation—are not necessarily 


this is 





incompatible is indicated by the fact that to 
date benefits have a 
foremost stimulus to the expansion of reha- 
bilitation. Just the of prolonged 
indemnity payments caused a gradual ac- 
ceptance of the economy of medical benefits, 
the rising 
advancing the realization economy 
rehabilitation. In like 
which accepts the legitimacy of man’s eter- 
quest for security, rehabilitation and 
employment opportunity essential 
pects of the way in which it can be made 
‘The precise content of a solution 


compensation been 


as cost 


medical benefits are 
of the 
society 


so costs of 


of a ours 
nal 
are as- 
feasible. 
is far from clear, but principle and direc- 
tion are apparent. Workmen’s compensa- 
tion must move to encompass and assure 
part of com- 
not only its 
basic identity. 
now 


rehabilitation as an essential 
pensation it risks 
grand opportunity but 
The quantity of earnest 
going on between compensation and réha- 


or losing 
its 
negotiation 


bilitation officials encourages the hope that 
workable solution will be found 


The solution does not appear to lie in any 
particular administrative structure. “Whether 
the should directly provided 
by the workmen’s compensation board o1 
purchased from community centers is not 
the tha 
a system of unified administration of com- 
pensation and rehabilitation. In England 
an integrated rehabilitation program is ad- 
ministered by the Ministry of Labour, 
while the industrial injuries system is adminis- 
tered by the Ministry of National Insurance 
Both appear to be operating satisfactorily 
It is not primarily a matter of structure but 
the provisions and attitudes which lie be- 
hind it. 


a 


services be 


basic issue.’ The Canadians operate 


New Medical-Care Concept 
in Occupational Disability 

The implications of the rehabilitation move 
ment are wide-ranging, offering a challenge 
to many past practices and social arrange- 
ments. This may be one of the reasons why 


some people are suspicious and even balk 
at it. This is especially true in the medical 
field. By creating a new concept of “total 
medical care” and by placing a premium on 
“multi-disciplined” analysis and action, it 
removes the doctor from his accustomed 
niche of relative isolation and obliges him 
to work cooperatively with many other 
restorative elements in the community—so- 


** Jerome Pollack, ‘“‘Workmen’'s Compensation 
in the United States: VIII—Rehabilitation,”’ 
Monthly Labor Review, December, 1953, p. 1294. 
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Few will deny the shortage of profes- 
sional and skilled workers that has 
existed in our country for the past 
decade. This situation arose largely 
as the result of a national economic 
depression which made it financially 
impossible for many of our young 
men of the thirties to attend univer- 
sities and trade schools.—Edwin G. 
Hyatt in the Employment Security 
Review, February, 1954. 





cial workers, psychologists, vocational edu 
cators, employment counselors, private welfare 
agencies, government officials, employers, 
insurance companies and unions 

The goal is no longer confined to accurate 
diagnosis and expert treatment of trauma 
or other 
of rehabilitation is no less than the restora- 
tion of the whole man to a useful function 


some acute condition. The goal 


manifold skills and 


This implies as great a revolu 


in society, involving 
techniques. 
tion in medical care, medical thinking and 
training, it social 
legislation and techniques. The 


has been under way for some time, but at 


as does for insurance 


revolution 
a slow and hesitant pace. Social insurance, 
and social security generally, are moving 
away from confinement to the eleemosynary 
concept of toward the 
broader economic necessity and social value 
of redeeming men and_ labor. 
task is being recognized as the maximiza 
tion of effort to remove reduce 
much it it 

The urgency of getting on with this new 
from the 


dis 


“meeting need” 


Society’s 
need, as 


or 


meeting when arises. 


as 


and positive approach is clear 
statistics of increasing proportions of 
abled and aged in our society, an annual 
increment with which present rehabilita- 
tion resources are in a constantly losing 
race. Dr. Rusk has predicted “that if we 
do not do something about utilizing our 
individuals over 65 i 
something about providing more opportuni- 
for the disabled trained and to 
take their place in our economy, and the 
same for the chronically ill by 1980 
for every able-bodied worker in the labor 
there will one in this category 
on each laborer’s back.” ™ 


ii we do not do 


ties to be 


force be 
The nature of this problem requires not 
only the full cooperation of individual doc- 


** Quoted in 8lst Cong., 2d Sess., S. Rept. No 
2456, August 29, 1950, p. 4. 
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tors but the exercise of leadership by the 
medical profession in extending its own so- 
cial horizons, in proportion to the magnifi- 
cent made in scientific 
Fortunately 


emerging, 


advances it has 
such leadership 
What it may 
mean to workmen’s compensation and its 


development 

appears to be 
relationship to rehabilitation is suggested 
Sasic Principles for Re- 
Injured Worker,” pre- 
pared by a subcommittee and approved by 
the Board of American 


by a statement oi 
habilitation of the 


Regents of the 
College of Surgeons: * 

“1. Rehabilitation of the injured worker 
and his return to gainful employment should 
be the basic concept in an improved work- 
men’s compensation system. We recognize 
that the disabled worker 
habilitated and restored to gainful employ- 
Che settlement 

awards 


wants to be re 


of cases on a basis 


meet the 


ment. 


of cash alone does not 
continuing needs of the injured worker and 


his family. 


“2. The higher and 
broadened benefits in Workmen’s Compen 
Such and 
should be developed against the 
presently known 
and vocational re 
habilitation and adequate standards of in 


need for standards 


sation is recognized. standards 
benefits 
background of advances 


in physical restoration 


dividual and family need. 


“3. Full potential 
manpower is essential to the and 
strength of the country at all times. The 
discarding of workers is an eco 
nomic extravagance detrimental to the wel 
from the 


utilization of all our 
welfare 


disabled 
fare of our country, wholly aside 


worker and his fam 
trauma 


personal effect on the 
ily Solution of the 
requires cooperation, and not competition, 


problems’ of 


between all interested groups and agencies 
We must therefore improve and expand all 
public and private, that aid in 
rehabilitation of the disabled worker 


activities, 


“4. The medical profession should adopt 
the concept that the responsibilities of the 
over the entre 
period of that the 
patient is restored to gainful employment 


treating physician extend 


disability to the end 


at his highest attainable skill 


“5. Rehabilitation and restoration to gain 
ful employment of the injured worker must 
first aid and continue through 
disability. In 


this responsibility, 


begin with 


the period ol order for a 


physician to carry out 


it is essential for him to recognize the 


* Quoted in United States Bureau of Labor 


Standards Bulletin 167, p. 207 


Renabilitation 


total medical problem of the 


addition to his 


patient m 


injury, as well as his per 


sonal problems. The physician must bring 


to bear on these problems all the skills 


and disciplines that science and society can 
resources 


utilize all community 


him in. the 


offer, and 


which can assist accomplish 


ment ot these objective "hy 


Scientists can provide leadership, but 


success requires the understanding and 


support of politicians and administrators 
Chis will not be achieved by 
1953 
report, for example, states that while 
petently 


sary yhysical equipment and facilities 
1 


mutual port 


ing of fingers \ Calitornia Senate 


“com 


staffed agencies with the [neces 


are incredibly inadequate in number, 


establishment of fully qualified agencies, 


by state or private financing, is presently 


impossible because of the dearth of trained 
further propo 


need for trained personnel 


personnel.” It endorses the 
that ‘the 


and the conduct of research must precede 


sition 


the development of tacilities or extension 


of services.” ” 

This is an example of “passing the buck” 
common among botl 
politicians and technicians The other fel 
Che truth is that neither 
other Advances on 
stimulate on the 


which has been all too 


low must act first 
wait upon the 
will 
Procrastination by one 
both 
itself is not 


need 


either side action 


other means con 


tinued delay by Furthermore, the 


legislature without 
bility for 
Without greatly increased financial support 
for the personnel 


will never be 


responsi 


adequacy of trained personnel 
necessary 
lf the United 
to launch 


program, the 
trained States 
had decided to wait 
bomb until 
nuclear physicists 
Manhattan 


into being 


Government 


its atomic project sufficient 
had 


Project would never have come 


been trained, the 


Conclusion 


field 


surpris 


Rehabilitation is a relatively new 


socially and technically. It is not 
ing that the 


from 


multifarious problems it faces 


solved since it cuts across 


are tart 


many professional and governmental put 


suits, it taces the enormous burden of re 
quiring the adjustment of older, established, 


W ork 


among 


and sometimes rigid, institutions 


men’s compensation is important 


these. Rehabilitation is one of our greatest 


hopes in meeting a basic problem in the 
* Interim Committee on Workmen's Compen 
sation Benefits, Report-—-Part Two, Sacramento 


p.17 


203 





conservation of human resources. Like pre- 
vention, it offers the prospect that adequate 
investment in it will reduce the cost and 
burden of occupational disability. It offers 
the possibility of expanding the adequacy 
of workmen’s compensation without in- 
creasing the financial burdens. 

The strongest potential asset of the com- 
pensation program is that it can make pos- 
sible a cohesive and continuous medical 
and maintenance program for the injured 
worker leading to maximum physical ad- 
justment and a return to economic produc- 
tivity at highest capacity. This is a job 
of such conspicuous importance that a 
program which effected it efficiently would 


be hailed and unchallenged. Workmen’s 
compensation has a unique opportunity to 
achieve this goal. Such emphasis on reha- 
bilitation and on the conservation of human 
life and productive energy are major clues 
to the widely applauded success and strength 
of the Canadian systems. Conversely, the 
lack of emphasis on rehabilitation was one of 
the major indictments of the old British com- 
pensation system which led to its: abolition. 

To the extent that there is failure to take 
full advantage of the potentialities of the 
rehabilitation age, not only do we defeat 
one of the basic goals of compensation 
but we sacrifice a main source of national 


wealth—manpower. [The End] 


TOO LITTLE AND TOO LONG 


percent of the covered 
establishments investi- 
gated during fiscal year 1953 were found 


“Fifty-seven 
nonagricultural 


in violation of one or more of the basic 
provisions of the Fair Labor Standards 
Act, the Public Contracts Act, or Both. 
However, statistics on violations of basic 
provisions, although they provide a con- 
venient summary of the compliance 
status of the investigated establishments, 
should not be misinterpreted. It should 
be remembered that they represent a 
composite of many different industries 
and types of establishments located in 
different localities. The over-all viola- 
tion ratio is significantly affected by such 
factors as the proportion of investiga- 
that are made on the basis of 
complaint, the degree of concentration in 
each industry and area and the degree 
of selectivity used in the scheduling of 
nonpriority investigations. Moreover, it 
is only the exceptional case where viola- 
tions are disclosed that involve all of the 
investigated 


tions 


covered employees of an 
establishment. Thus, although violations 
of the minimum wage and/or overtime 
provisions were found in 54 percent of 
the covered nonagricultural establish- 
ments investigated during the year, these 
violations involved 16 percent of the 
covered employees in the violating es- 
tablishments. .. . 

“Violations of the minimum wage pro- 
Visions of either or both acts were 
disclosed in 18 percent of the 38,026 in- 
vestigated establishments with employees 
subject to these provisions. The 62,266 
employees who were paid less than the 
minimum wage provisions require repre- 


sented 23 covered labor 
force in the violating 
ments. The violation ratio reflects to a 


large degree the effect of the continued 


percent of the 


6,755 establish- 


concentration of investigations in those 
industries 
are paid and violations are most likely 
to be found. 

“Some firms which had paid very low 
wages were located in highly industrial- 
One of these was a clothing 


and areas where low wages 


ized areas. 
firm which was found to be paying its 
employees as little as 38 cents an hour. 
Another paid some women 
home workers as little as 20 cents an 
hour for packing stamps which 
sold to collectors. Among the 
paid servicemen 
stationed at a nearby airfield. A manu 
facturer of baby clothes who had hired 
elderly women to crochet and knit at 
home was restrained by court order from 
further violations. One employee had 
received 5 cents an hour throughout 20 
years, another worked 48 hours a week 
for $2.50, while a third was paid only $1 
The firm had many of its low- 
parcel post 


concern 


were 
under- 
wives of 


women were 


a week. 
paid 
charges when returning the completed 


employees pay the 
work ; 

“Violations of the overtime pay 
visions of either or both laws were found 
in 18,954, or 51 percent, of the 37,189 
investigated establishments with employees 
subject to the overtime provisions. In- 
volved in these violations were some 15 
percent of the 1.1 million employees in 
the violating establishments — 





pro- } 


j 
} 
} 
1953 Annual Report of the Wage and Hour 
and Public Contracts Divistons 
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New NLRB Policy 


on Representation Petitions 


By BENJAMIN B. NAUMOFF 





SUBSEQUENT to the delivery of my 
\J paper on NLRB handling of unit prob- 
lems in representation cases before the Sixth 
Annual Conference on Labor at New York 
University in May, 1953, the Board has 
modified its policy with respect to some of 
the issues dealt with in the paper. 

The 
forth definitive policy with respect to with- 
drawals by parties from a representation 
proceeding. Where, in a one-union situation, 
the petitioner desires to withdraw and no 
inconsistent action is involved in the with- 
grant 


Board in three recent cases has set 


drawal, the regional director 
the withdrawal without prejudice to the filing 
of a new petition at any time prior to the 
execution of an agreement for consent elec- 
tion, stipulation for certification, or prior to 
the close of hearing. However, where such 
withdrawal is requested after the close of the 


may 


hearing or execution of the election agree- 
and is otherwise timely, the with- 
drawal will be granted by the Board or 
regional director with prejudice to the filing 
of a new petition by the union involved for 


ment 


a period of six months from the date of the 
Board's order or the regional director's letter 
permitting withdrawal, unless good cause is 
shown why an earlier petition should be 
entertained,’ 

In a two-union situation, where no incon- 
sistent action is involved and the petitioner 
requests timely withdrawal, if the intervenor 
agrees, the withdrawal may be granted with 
prejudice as indicated above. However, if 
the withdrawal follows a direction of elec- 
tion and the intervenor wishes to proceed 
and demonstrates a petitioner’s showing o1 


a current or recently expired contract, the 


election will be held with the intervenor only 
on the ballot. 


162 (1954). 


Representation Petitions 


In last month's Journal, the author 
discussed ‘‘NLRB Handling of Unit 
Problems in Representation Cases" 
as of May, 1953. This is an adden- 
dum to that paper including modifi- 
cations in Board policy on the sub- 
ject which have occurred since then. 
Mr. Naumoft is chief examiner of the 
NLRB's Second Region and the views 
expressed are his and not necessarily 
those of the Board. See ‘‘Labor Rela- 
tions’’ at page 207 for staft-prepared 
comments on the new Board rulings. 





1 Sears Roebuck & Company, 107 NLRB, No. 


In cases arising upon the filing of the peti- 
tion by an employer or by an individual or 
labor organization seeking decertification ot 
the currently recognized or certified bargain 
ing representative, withdrawals may be granted 
if timely filed in respect to conduct of an 
election without prejudice to the time of 
filing a new petition 

In addition, the policy enunciated in the 
Coca-Cola Company and Hubach & Parkinson 
footnote 11 of the 
121, has been mod 
Hereafter, in cases 


Motors cases, cited at 
February article, page 
ified to extent 
involving employer petitions, where there is 


some 


a clear disclaimer, but the disclaimer is filed 


after the close of a hearing or after the 
execution of an election agreement, the dis 
missal of the petition shall state that in the 
event the union makes another claim within 
six months, a motion by the employer re 
questing reinstatement of the petition will 
be entertained. Moreover, the parties will be 
advised that a petition filed by the union 
within six months from the date of the orde 
will not be 


is shown.” 


entertained unless good cause 


Campos Dairy Products, Ltd., 107 NLRB, 
No. 163 (1954) 
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In decertification cases, where the union 
files a timely disclaimer of interest prior to 
the execution of an election agreement, prior 
to the opening of the hearing or during a 
hearing, the petition will be dismissed with- 
Where, however, the dis 
claimer is filed after the close of hearing ot 
after the execution of an election agreement, 
the Board or regional director, as the case 
may be, will dismiss the petition, but shall 
also determine that the union is no longet 
the representative of the The 
parties will further be advised that a peti- 
filed by the within six months 
the date of will not be 
unless 


out prejudice 


employees. 
tion union 
from the dismissal 


entertained good cause 1s shown 
Moreover, if another claim is made by that 
union within the six-month period, the peti 
tioner in the decertification proceeding may 
request reinstatement of the petition.’ 


Inconsistent action by a union may be 
defined as conduct which indicates that not 
withstanding its formal disclaimer, it is still 
seeking recognition from the employer or 
maintaining its representative status. 
While no precise definition of good cause 
has as yet been enunciated by the 


petition to be 


Joard 
which would enable a filed 
short of the six-month period, in situations 
where the withdrawal or dismissal has taken 


place with prejudice certain circumstances 
will be taken into consideration by the Board 
For example, if the situation is one whicl 
expanding 


In ad- 


dition, where complaints have been issued 


involves either a contracting or 


unit, good cause may be established 
on charges filed by the union, the six-month 
rule may not apply. Moreover, the employer 
may voluntarily agree to the holding of an 
election during the six-month period 


With respect to the section of the paper 


dealing with admissibility of evidence in 


representation cases, the Board has modified 
its policy in cases dealing with union-secu 
124 of the 
article, footnote 46, reference is made 
effect that 
under a union 


February 
to the 
parties 


rity clauses. On page 


evidence oft practice ol 


security clause whose lan 


guage is clear on its face will be rejected 
Following the decision of the 
in the Rockaway News Supply Company case 
(23. LABor { 67,440, 345 U. S. 71 
(1953)), the that 


contract involved in the proceeding is on 


supreme Court 


CASES 


Board decided where the 


which is a renewal or an extension of a pre 


vious agreement, testimony is admissible in 


a representation proceeding as to whether 


} 


x not on the date of the renewal or exten 


members of the 


[The End] 


sion, all employees were 


contracting union.* 





THE DEVELOPING LAW—Continued from page 166 





lectively or with acting in a manner con 
stituting restramnt Does 
Singer or Lifson contemplate that the em 


ployer should now be limited to the griev- 


and coercion. 


ance machinery, including arbitration, and 
that resort to the Board should be barred if 
the union is willing to arbitrate? Note that 
with a contract 
provision which 1s face but 
with a fact situation in which the employer 
is arguing that certain types of union be 
havior (which may be unfair labor practices) 


we are concerned here not 


illegal on its 


violate provisions of the collective agreement. 

i agree with Singer and with Lifson that 
the Board collective 
agreements, But 
desirable for the 


ought not to police 
I do not believe that it is 
abstain from 


though 


Board to 


considering those matters which, 
they arise under collective bargaining agree 
ments, may involve unfair labor practices and 
as to which the Board would doubiless act in 
There 
are, in my view, simply too many possibili 
both in the contract 


the absence of collective agreements 


ties of illegal action, 


' Little Rock Road Machinery Company, 107 


NLRB, No. 164 (1954) 
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provisions and in operations under the con 
tract, to warrant indulgence in the view that 
once the agreement has been negotiated no 
further 
to be involved 


issues of public interest are likely 


I do not believe our collec 
tive bargaining system conforms so closely 
to the policy of the NILRA as to preclud« 
the Board from taking jurisdiction of un 
fair labor practice cases merely because a 
collective bargaining agreement is in effect 

Finally, as to the point made by Singer 
that processing grievances (particularly dis 
arbitration is hazardous 


jurisdiction, J 


charge cases) to 
where: the Board 
am inclined to believe that no hazard really 
arbitrating many 


5 | 
may take 


exists. In the course of 
hundreds of labor 
only one in which there 
NLRB prior to arbitration 
which there was an attempt to get a review 
by the NLRB after arbitration. If my ex 
perience is representative, the number of in- 


came across 


to the 


disputes, I 
was recourse 


and none 1n 


jurisdictional complications of 


NLRB is small indeed 


Corporation, 106 NLRB, Ne. 165 


stances ol 
arbitrators and the 


‘Regal Shoe 
(1953) 
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Decisions of Courts and 
Administrative Agencies 











wishing to become exclusive 


\ UNION 
bargaining representative for a group of 
employees may petition the National Labor 
Board to hold a 
election. In the Board holds a heat 
the 
when the 


Relations representation 
time, 
petition 


purpose ol 


ing on In the ordinary case, 
the Taft-Hartley Act 
satisfied, an election will be or 
dered within 30 days from the date of such 
finding the 


approaches, the grows 


1s cle ¢ med 


Sometimes, as election date 


union nervous, be 


cause its voting strength be o1 


to he 
tory 


may appeal! 
too weak to carry the balloting to vic 
Should the union lose, 
cannot be 


a new petition 


by it entertained for a full 


under Section 9 (c) of the act 


Veal 


To avoid the possibility of the one-year 
wait, unions have at times withdrawn their 
petitions on the eve of the election It has 
been the policy of the Board to honor such 
withdrawals without prejudice to the union's 
right to the thinks 
it has acquired enough voting strength to 


T his 


where the 


renew petition when it 


win an election has been true even 


in those instances union has 


executed a consent agreement or stipula 


tion to hold an election 


Election petitions, ot are not al 
filed by 


monly file 


course, 


ways unions. Employers com 


them to resolve rival union 


contests or to tesf the strength of organiza 


tions claiming to represent a majority of a 


unit of workers 


Also there are petitions for decertification 


elections filed from time to time by worker 


groups dissatisfied with their bargaining 


representative 


In each of the above situations, the union 


involved must win a certain percentage of 


the 
exclusive bargaining 


votes to either stave off ouster if it is 
incumbent or to gain 


+2 CCH Labor Law Reports (4th Ed.) § 13,072, 
107 NLRB, No. 162 (1954) 
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representation privileges if it is not. In 


each situation, the union may or may not 


have executed the consent agreement or 
hold the Further, 
petition is not its own, the 


witl the 


stipulation to election 


when the union 
disclaimer of 


balloting 


may file Board a 


interest in the outcome of the 


Such 


withdrawals and disclaimers have 


virtually 
titre or 


permitted unions to choose the 


election considered most advan 


tageous to them 


NLRB takes new tack. 
1954, the National Labor Relations 
changed all this. A new rule 


On January 14 
Board 
was announced 
which “prejudices” a union which withdraws 
election 11 


Board 


representa 


from or disclaims interest in an 


any of the above situations after the 


has completed hearings on the 
tion or decertification election petition. The 


union will ordinarily avoid the election as 


before, and the petition will be dismissed, 


but the union which withdraws or disclaims 


barred from submitting a 


interest will be 


new petition for a period of six months 


holding the 
before expiration of the six-month period is 


unless good cause for election 


shown 


On the day 


Board re 


Application of the new rule 
it announced the new rule, the 


cases where it had 


leased opinions in three 
been applied 


In Sears, Roebuck 
union had petitioned for an election 
November 9, 1953 
election to be held within 30 
By a letter dated November 24, 1953, 
the union requested permission to withdraw 
ts petition for the The Board 
the withdrawal 


clerks’ 
After 


Company,’ a 
a hearing the Board, on 
directed the 


days 


election 


issued an order permitting 


of the petition “with prejudice The opin 


ion said 





“It is hereby ordered that the petitioner’s 
request to withdraw the petition be, and it 
hereby is, granted with prejudice to its filing 
a new petition for a period of six months 
from the date of this order, unless good 
cause is shown why the Board should enter- 
tain a new petition filed prior to the expira- 
tion of such period.” 

In Campos Dairy Products, Ltd., the elec- 
tion petition was filed by the employer. A 
Board hearing was held to determine 
whether or not an election should be con- 
ducted. After the hearing, 
the union filed a disclaimer of any interest 
in representing the employees involved, In 
ruling on the disclaimer, the Board said: 
“It is hereby order that the Petition 
for Representation of employees filed by 
the Employer-Petitioner herein be, and it 
hereby is, dismissed on the basis of said dis- 
claimer of interest by the above-named labor 
organization. In the event, however, that 
the Union, purporting to represent the 
employees in the unit involved in this pro- 
ceeding, makes a claim upon the Employer 
within six menths from the date of this 
Order, the Board 


close of the 


will entertain a motion 
by the Employer requesting reinstatement 
of the petition. Moreover, the parties are 
advised that the Board will not entertain 
a petition filed by the Union within six 
months from the date of this Order, unless 
good cause is shown to the contrary.” 


It should be noted that the above order 
contains an additional inhibition for the 
union in that the union was warned that the 
election would be held before the expiration 
of the six-month period, at the employer’s 
request, if the, union approached the em- 
ployer with a claim that it represented the 
employees in the unit. 

In Little Rock Road Machinery Company, 
an employee filed a petition for decertifica- 
tion. On October 27, 1953, the Board issued 
a Decision and Direction of Election. Later, 
the incumbent union notified the Board that 
it did not claim to represent the employees 
involved and it disclaimed interest in the 
election. The disclaimer satisfied the em- 
ployee-petitioner who notified the Board 
that he had no objection to dismissal of 
his petition for decertification. The em- 
ployer, however, announced that he wanted 
the election to be held as ordered. 


The Board, in 
also took the following action: 

22 CCH Labor Law Reports (4th Ed.) { 13,072, 
107 NLRB, No. 163 (1954). 

*2 CCH Labor Law Reports (4th Ed.) { 13,072, 
107 NLRB, No. 164 (1954) 
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dismissing the petition, 





“It is determined that the above-named 
Union, having disclaimed its interest, is no 
longer the exclusive representative of the 
employees in the unit involved in this pro- 
ceeding. Moreover, the parties are advised 
that the Board will not entertain a petition 
filed by the Union within six months from 
the date of this Order, unless good cause 
is shown to the contrary. In the event that 
the Union purporting to represent the em- 
ployees in the unit involved in this proceed- 
ing, claim upon the Employer 
within six from the date of this 
Order, the will entertain a motion 
by the Petitioner [employee] within six 
months f date of this Order, the 


makes a 
months 
Soard 


from the 
Board will entertain a motion by the Peti- 
tioner requesting reinstatement of the petition.” 


This union was, in effect, warned to stay 
away from the employer for six months 
or face an election, as was the case with the 
union in Campos, but it was also “fired” as 
exclusive bargaining agent by the Board. 


Broken contract.—None of the three cited 
cases contained a situation where the with- 
drawing or disclaiming union had executed 
a consent agreement or stipulation to hold 
an election. So much of the Board’s new 
rules as pertains to such a situation was 
promulgated separately. A Board news re 
lease, dated January 14, 1954, said: 


“At the same time, the Board announced 
further that instructions will be issued to 
NLRB regional directors to apply the same 
rule to a union which withdraws an election 
petition or which files a disclaimer of inter- 
est in representation rights after the union 
has executed a consent agreement or stipu- 
lation to hold an election.” 


The procedure concerning consent elec- 
tion agreements is provided for in NLRB 


Rules and Regulations, Series 6. Form 
NLRB-651* sets out the contents of such 
an agreement. Form NLRB-651° is the 
prescribed agreement for “Stipulation for 
Certification upon Consent Election.” It is 
also governed by NLRB Rules and Regula- 
tions, Series 6. 

The purpose of the agreement 
and stipulation procedures is to avoid the 
time and effort of going through formal 
Board hearings prior to the election. The 
conduct of the election is Board supervised in 
such cases in the same manner as if it had been 
preceded by petition and formal hearings. 


consent 





*1 CCH Labor Law Reports (4th Ed.) {% 1206. 
*1 CCH Labor Law Reports (4th Ed.) {% 1206. 
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Union breach of the consent agreement or 
stipulation by withdrawal or disclaimer, 
under the new will 
to bar the union from seeking Board certifi- 


Board's rules, operate 


cation for six months unless good cause is 
The only difference between these 
and the ones described in the 
three cited that the holding ot 
hearings by the Board is not a prerequisite 
rule, be- 
when 


shown. 
Situations 


cases 1S 


to application of the six-month 


cause there are no formal hearings 


there is a consent agreement or a stipulation 


Reasons for the rules—Why has the 
NLRB imposed the six-month rule on 
unions? The purpose would appear to be 
the avoidance of futile squandering of Board 
time and effort. When a union petitions 
the Board to hold an election, and its peti- 
tion is granted after hearings, it would 
seem that capricious withdrawal by the peti- 
tioning union should not be tolerated an 
unlimited number of times. Similarly, when 
a union has made a claim to the employer 
that it represents a group of employees, 
and the Board holds hearings in response 
to the employer's petition for an election, it 
seems generally inconstant for the union to 
disclaim interest in the outcome of the 
election. 

In the situation of the Little Rock Road 
Vachinery case involving an employee de- 
certification petition, it would seem to make 
little difference whether the union disclaims 
interest in the not, since the 
union there was ousted from representative 
status by the Board order—the same result 
which would have been reached if the union 
had lost the election. One difference, how- 
ever, under the new rule is that the union 


election or 


loses its chance to regain representative 
status only for six months, whereas 1f the 
election were held and lost the union would 


have had to wait a full year. 


Federal-State Jurisdiction 
and the Railway Labor Act 


Railway 
914, 


pre- 


In 1951 Congress amended the 
Labor Act by Public 
Fighty-first modifying a 
viously 


enacting Law 
Congress, 
expressed policy in the act by 
permitting union shop agreements upon cer- 
tain terms and conditions. In a sense, the 
may be said to be roughly 
analogous to Section 8&8 (a) (3) of the 
Taft-Hartley Act 
ference, however. The RLA says unequivo 
may be 


amendment 
There is an important dif- 


cally that union shop agreements 


entered into “notwithstanding any other 


Labor Relations 


Act, or of any other stat- 
United States, or 


State (Section 


provision ot this 
lerri 
? 


ute or law of the 
tory thereof, or of 
Eleventh. ) 

W hat 


in those 


any 


about the operation of this statute 


states which have right-to-work 
statutes which 
outlaw the Does the RLA 


provision override the states’ authority un 


constitutional provisions or 


union shop 


der the doctrine of federal pre-emption 
It does not, according to two recent lower 


court decisions 


In one of the cases, a group of non 


operating employees of a railroad which 
had negotiated a union shop contract with 
a union sued for an injunction, alleging that 
if relief were not granted they would have 
to join the union or suffer discharge. In 
support of their position, they cited Section 
13, Article XV, of the Constitution of Neb 
raska, which part: “No person 
shall be denied employment 
join or affiliate labor 
organization, nor shall individual or 


corporation or association of any kind enter 


States in 
because 
of refusal to with a 
any 
to exclude persons 


into any contract 


from employment because of non 


membership in a labor organization.’ 

The defendant carrier 
federal statute took 
constitutional 


that the 
over the 


pleaded 
precedence 
state provision as to it, be 


cause its business was interstate. 


Resolution of the apparent conflict by 
the District Court of Douglas County, 
Nebraska, in Hanson et al. v. Union Pacific 
Railroad Company, 24 Lanor Cases § 68,095, 
resulted in victory for the nonunion plain 
tiffs As to 
union shop contract was “inapplicable” and 


them, the court said, the 


the company was enjoined from enforcing 


its provisions against them. The reasoning 


of the interesting 


“As to conflict 
Congress and Nebraska, it does not appear 


court 1s 


between the policies of 


that too sharp a conflict exists 
“Congress does not require that such con 
into. It permits 
that the private 


desire 


tracts be entered merely 


them in the event con 


tracting parties and execute them 
“But, Nebraska takes the definite position 


of forbidding them 
“Therefore, the direct conflict of position, 
if any, lies between the private contracting 
that the 
State 
contract 


parties who determined 
shall be 


tor bidden such 


contracts 


made and the which has 
type ot 
1951 


gress, in effect, provided that if the private 
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“However, by the Amendment, Con 





parties (railroads and labor organizations) 
did decide to make such contracts, they 


could do so regardless of any State law. 


“But if the States had [ previously | 
possessed the right to legislate on the sub- 
ject, did such expression of Congressional 
policy lessen or withdraw such right with- 
out the consent of the State. Or, if prior to 
the declaration of policy, Congress could 
not have curtailed state authority over the 
subject, did the policy in 
itself and in the absence of state consent 
increase the Federal authority. 


expression of 


“Constitional powers are granted to the 
National Government and taken from the 
States by transfer effected by constitutional 
amendments. They are not acquired by 
Acts of the mere 
declaration of 
premises’. 


alone by a 
‘posting of the 


transferee 
policy or 


“Therefore, if the ‘declaration of policy’ 
in the Federal Act is held to have no legis 
lative force, the substance of the Federal 
and State Acts are not in conflict. Rather 
the actual conflict between the deter- 
mination of the private contracting parties 
to the effect that such contracts should be 
made to cover all employees and the deci 
sion of the State that they should not be 
those employees 


lies 


made so as to cover 


protected by the State law.’ 


A poem and the golden rule.—Thirteen 


railroad workers induced a district 


Potter 
reach the same conclusion, but by a dif- 


Texas 
court of County in their state to 
ferent line of reasoning, in Sandsherry, Jr., 
et al. v. Gulf, Colorado and Santa Fe Railway 
Company, 25 Lapor Cases §] 68,128. The trial 
took 
(12 printed pages) includes a stanza of the 
“Stone 


five weeks, and the lengthy opinion 


beginning walls do not a 
make” 
rule 


poem 


prison and a discussion of the 


golden 


At one point the similar to 
that “When a state 
government enacts a piece of legislation and 
the United States Government 


legislation, and there appears to be a con- 


Opinion 18 
in the Nebraska case: 
enacts other 
flict between the two, our first problem is 


to determine whether such apparent con- 


flict does in fact exist. This statement has 
particular application to the Texas Right 
to-Work Statute and to Section 2, Eleventh, 
of the Railway Labor Act. This brings up 
the question as to whether said Section 2, 
Eleventh, is merely permissive or is man 


datory. If it 
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is merely permissive, then, 


in our opinion, it should not be held to be 
in conflict with the Texas statute. If it is 
to be considered mandatory, then we must 
determine whether it is constitutional.” 


Then the Texas court took a long step 
“Where the relation of the matter to inter 
State commerce is incidental and not vital, 
the field is open to State legislative action. 
Such, we believe, are the matters involved 
in this litigation, Whether employees of 
the . . . [railroad] are union members or 
not is not a matter vital to the carrying on 
of commerce between the States 
Whether the employees of the [rail 
road] are members of unions or not is not 
a test of their ability to their 
duties as employees and has no essential 
their duties in 
interstate commerce 
the opinion that under the Commerce Clause 
of the Constitution, Congress has no right 
to enact legislation making union 
ship a test of the right to work for a carrier 
engaged im interstate (Italics 
supplied. ) 


sev eral 


discharge 


relation to connection with 


Hence, we are of 


member 


commerce.” 


Any help?—The gist of the cases appears 
to be that Congress, in enacting Section 2, 
Eleventh, did not insist that the states obey 
it. If the Congress did so insist, the Texas 
court added, it 
Thus, each 


beyond its 
itself of the 
of laws by making it disappear. 


The asked 
opinions light on the 
federal-state jurisdiction? The 
case appears to have repealed Section 2, 
Eleventh, for all practical purposes If the 
state adheres to it, apparently only the 
United States Supreme Court could over 


acted power 


court rid conflict 


Do thes 
question ot 


Nebraska 


question might be 


shed 


rule its doctrine 


The court will have 
Pandora’s difficulties in the 
relations of the nation’s largest state if the 
followed. If 
legislate in the 


‘Texas opened a 


box ot labor 
Congress has no 
field of 
regulation for railroad employees, 
would such right 


opinion is 
right to union 
security 
then it 
for employees of 
The Texas court’s rule in Sandsherry would, 
if it were declared to be the law of the land 
United States Supreme Court, by 
logical extension outlaw Section 8 (a) (3) 
of Taft-Hartley other 
legalize the closed shop in those states which, 
unlike Texas and Nebraska, have no right 
That this extremity will ever 


seem to have no 


any ’nterstate industry 


by the 


and, among things, 


to-work laws 
be reached, however, is doubtful. There is 
powerful authority to the contrary in scores 


of Supreme Court 
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way back to Gibbons v. Ogden, 9 Wheat. 1 
(1824), and as recent as Garner v. Teamsters, 
24 Lapor Cases § 68,020, decided December 
14, 1953. 


New Supreme Court Slant 
on 8 (a) (3) Discrimination 


The Wagner Act’s Section 8 (3) made 
it an unfair labor practice for an employer 
“by discrimination in regard to hire or 
tenure of employment or any term or con- 
dition of employment to encourage or dis 
courage membership in any labor organization.’ 
The Taft-Hartley Act retained this provision 
unaltered as the first clause of Section 
& (a) (3). For more than 18 years, the 
United States Supreme Court did not find it 
necessary to interpret this section’s proscrip 
tion of encouragement of union membership 
by employers. In three 
February 1, the Court at 
the question and its ramifications and made 


cases decided on 


last considered 
In so doing, it resolved a 
the United States 


its position clear. 
sharp conflict among 
Courts of Appeals 

Employers, of course, do not ordinarily 
encourage union membership altruistically; 
union pressure is generally involved, and 
union coercion of employer discrimination 
in violation of Section (8) (b) (2) of the 
act was behind the illegal employer action 
in the three cases 

The facts.—In one of the cases, involving 
the Teamsters’ Union, the union was found 
by the National Relations 
to have violated Section 8 (b) (2) in caus 


Labor Board’ 


ing an employee to lose seniority status 


(antl subsequently work and pay) for tardi 
ness in paying union dues. The union’s bylaws 
called for such punishment, and it would have 
been permissible if a proper union security 
was included in the collective bargain 
There 


clause, but it was not valid 


clause 


ing agreement was a umon security 


1 Byers Transportation Company, Inc., 94 
NLRB 1494 (1951) 


2NLRB Wv International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen & Help- 
ers of America, Over-the-Road and City Transfer 
Drivers, Helpers, Dockmen and Warehousenien, 
Local Union No, 41, AFL, 21 LaBor CASES 
* 66,921, 196 F. (2d) 1 (1952). 

NLRB wv. Reliable Newspaper Delivery, Inc., 
19 LABOR CASES { 66,222, 187 F. (2d) 547 (1951) 
See also Western Cartridge Company v. NIRB, 
7 LABOR CASES ‘ 61,905, 139 F. (2d) 855 (CCA-7, 
1943) 

‘Note 24 of the Supreme Court opinion 
at footnote 9 below, explained 


cited 


Labor Relations 


ordering 


The case was taken to the Eighth Circuit 
which refused enforcement.’ It was held 
that there was no substantial evidence that 
the union’s action had caused the employe: 
The 
decision cited and agreed with a similar one 
in the Third Circuit.’ 


to encourage membership in the union 


Another of the involved a dis 
criminatory refusal to 
concurred in by the employee under pressure 
AFL Officers’ Union. The 


the employee was against the 


cases 
hire an employee 
from an Radio 
complaint by 
This union action would have 


that 


union only 


been legal if the contention there was 
a hiring hall provision in the contract 


been upheld.* The Board held that 


was no hiring hall agreement, and the union 


had 
there 


was found in violation of Sections & (b) (1) 
(A) and & (b) (2).° 


affirmed the Board’s 
granted the 

entorcement of its 
held that 
company to 


The Second Circuit 


findings and conclusions and 


Board's petition tor 
The 
clearance caused the 
nate against [the employee] 
to hire Without clearance it 
could not accept him as an employee The 
result was to encourage membership in the 


order’ court “refusal of 
discrimi 
in regard 


necessary 


union. No threats or promises to the com 


pany were necessary The court also held 
that “a finding that the union has violated 
§ (8) (b) (2) can be made without 
and finding a § (8) (a) (3) 
violation,” and that it was proper to enter a 


the 


joining 


the ¢ mployer 


order against union without 


back-pay 


reinstatement by the employer 


The third case grew out of discrimination 
by the employer as to retroactive wage in 
creases and vacation pay, which he gave to 
and denied to non 


members of the union 


union employees. (The union involved was 
was that 
! 


rare creature, a closed union with a closed 


an unusual one. For one thing, it 


shop contract but without a closed shop 


For another, it was absolutely essential that 


there not be a close d shop I he union ordi 

“Such ar. agreement was permissible under 
§ 8(3) of the National Labor Relations Act, 49 
Stat. 449, 29 U. S. C. § 158(3). The agreement 
in this case was signed on January 11, 1947 
and was extended for a period of one year on 
August 16, 1947. Under § 102 of the 1947 amend 
ments to the National Labor Relations Act, 61 
Stat. 152, acts performed under such agree 
ment which would not have been unfair labor 
practices under §8(3) were not unfair practices 
under the amended act."’ 

°A. H. Bull Steamship Company, 93 NLRB 
1523 (1951) 

“NLRB 1 
mercial Telegraphers 
CASES © 66,938, 196 F 


Radio Officers’ Union of the Com 
Union, AFL, 21 LABOR 
(2d) 960 (1952) 
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Labor is not a class apart. In the 
eyes of this Administration, the Amer- 
ican worker is the typical American 
citizen. We believe that all labor— 
organized and unorganized—has 
the right to equal treatment by the 
Government, and that no group can, 
with safety to itself, assert a right to 
a privileged position. 

—James P. Mitchell 





narily admitted to membership only first- 
born legitimate members. This 
policy so restricted membership that the 
union could not furnish enough employees 
to enable the enterprise to operate.) 


sons ot 


The employer contracted with the union 
to increase wages and award vacation pay 
retroactively. The company refused to 
make similar payments to any of its non- 
union empioyees on the grounds that it was 
not contractually bound to do so and, in the 
exercise of its business judgment, did not 
choose to do so. 

Did this action violate Section 8 (a) (3)? 
Yes, said the NLRB,’ and the Second Cir- 
cuit agreed." 

The final word.—The Supreme Court 
granted certiorari in the three cases to re- 
solve the conflict between the circuits. A 
single opinion, written by Mr. Justice Reed, 
decided all three.’ 

The outcome: Radio Officers’ Union v 
NLRB, Dkt. No. 5, and Gaynor News Com- 
pany v. NLRB, Dkt. No. 7, were affirmed. 
NLRB v. International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen & Helpers 
of America, et al., Dkt. No. 6, was reversed. 
The position of the Second Circuit, there- 
fore, was upheld, while the Eighth Circuit’s 
conclusions were rejected. 

One of the most interesting issues in- 
volved was that involving the employers’ 
motives. It may easily be seen rom the 
above discussion of the third case that the 
employer acted solely from. self-interest 
rather than from any desire to encourage 
union membership. The Court ruled, how- 
ever, that the employer did encourage union 
membership and therefore violated the law 
regardless of what his motive may have 
been. 


It was primarily this issue that divided 
the court. Mr. Justice Black, with whom 
Mr. Justice Douglas joined, dissented. He 
said: “The plain and long accepted mean- 
ing of §(8) (a) (3) is that it forbids an 
employer to discriminate only when he does 
so in order to ‘encourage or discourage’ 
union membership. Recently, however, 
the Labor Board has adopted the view that 
the Section outlaws discrimination merely 
having a ‘tendency to encourage’ or ‘the 
natural and probable effect’ of which would 
be to encourage union membership.” 


The law of the cases may be stated as 
follows: 


As to Section 8 (a) (3).—An employer 
may not encourage union membership or 
any other kind of union activity—with the 
one exception of the payment of dues and 
initiation fees under a lawful union security 
contract. 


An employer may lawfully discriminate 
against employees if he does not do so for 
the purpose of encouraging or discouraging 
union activity—but he is conclusively pre- 
sumed to have done that unlawful 
purpose if such encouragement or discour- 
agement is the foreseeable consequence of 
his discriminatory conduct. 


so for 


The fact of encouragement or discour- 
agement of union activities need 
proved by direct evidence of the employees’ 
reactions to the employer’s conduct, but 
may be established by reasonable inference 
from conduct which has an inherent tend- 
ency to produce such effect. 


As to Section 8 (b) (2).—A union may be 
found guilty of causing an employer to un- 
lawfully discriminate against employees, 
even though the employer himself is not 
expressly found guilty of unlawful dis- 
crimination, 


not be 


The NLRB may proceed against a union 
for causing unlawful employer discrimina- 
tion without at the same time proceeding 
against the employer. 


A union may be ordered to compensate 
employees for lost wages resulting from its 
coercion of employer discrimination, even 
though the employer who discriminated 
against them is not required to share the 
burden of compensation or to furnish them 
employment because he is not a party to the 
proceeding. 





Gaynor News Company, Inc., 93 NLRB 299 


Gaynor News Company, Inc., 22 
LABOR CASES { 67,046, 197 F. (2d) 719 (1952). 
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Minimum FLSA Wage 
Boosts Proposed 


Section 6 (a) (1) of the Fair Labor Stand- 
ards Act fixes the minimum wage for work- 
ers in interstate commerce at “not less than 
75 cents an hour.” It protects little more 
than one third of the 63 million Americans 
who work. Pressure has been mounting 
recently to change the law in two respects 
by making it applicable to more workers, 
and by raising the minimum hourly pay rate. 


In the First Session of the present Con- 
gress, two bills were introduced which would 
raise the wage floor in FLSA to $1 an hour, 
two others proposed boosting it to $1.25. 
None of these bills has been reported out 
of committee. More recently, on February 
4, Representative Barrett, a Pennsylvania 
Democrat, introduced H. R. 7744 proposing 
that the minimum wage be increased 80 per 
cent—to $1.35 an hour. 


The Eisenhower Administration is also 
behind the movement to extend FLSA by 
widening coverage and raising the mini- 
mum. In his first major address after tak- 
ing office, Secretary of Labor James P 
Mitchell told the CIO that the minimum 
Wage statute was “badly in need of shoring 
up.” He added: “I do not believe that we 
have established the type of floor under our 
national wage structure that a prosperous 
America wants and must have if so sub- 
stantial a number of our working men and 
working women are without the safeguard 
of minimum wages. With almost two- 
thirds of working Americans unsupported 
by our minimum wage statute, the ability of 
too many of our people to save and buy the 
things they need and want is seriously 
impaired.” 


Presidential views.—Mr. Mitchell’s think- 
ing (he spoke on November 18) was sub- 


Wages... Hours 


stantially along the lines indicated by President 
Eisenhower’s words on the same subject in 
his Economic Report of the President, trans 
mitted to the Congress January 28, The 
President said 


“The prosperity enjoyed by the overwhelm 
ing majority of Americans should not blind 
us to the minority of families with annual 
incomes below $2,000, or even $1,500. 
annuai incomes are not caused solely by low 
wages, nor are high incomes assured by high 
hourly wage rates. Some people have no 
earnings at ail, or extremely low earnings 
because of partial unemployment, sickness, 
or other factors. Some do not earn enough, 
even when fully employed, to support their 
families at a decent living standard. 


Low 


“As one means of dealing with the prob 
lem of low 
State legislatures have sought to place a 


incomes, Congress and some 
floor under wages by requiring employers 
not to pay less then a certain hourly rate 
Minimum wage laws in the United States 
now apply to only 28.5 million employees. 
The Federal Fair Labor Standards Act cov 
ers about 24 million—two-thirds of them 
factory workers—at a minimum of 75 cents 
per hour, with few exceptions than 
for learners and handicapped. This 75-cent 
minimum became effective just before the 
invasion of Korea, when the cost of living 
was appreciably lower than at present. Twenty 
States cover another 4.5 million workers, 
the majority of them women or minors in 
retail trade. The State minimums, usually 
established under wage orders by specially 


other 


appointed boards, range for the most part 
between 60 and 75 cents. 


“There are several considerations conéern 
ing minimum wages that deserve comment. 
These relate to legal coverage, to appro- 
priate level, to impact upon self-employed 
persons of low income, to fundamental meas- 


213 





ures for reducing poverty, and to the method 
of achieving adjustments in minimum wages. 


“Neither the Federal nor the State laws 
now include the lowest-paid workers. Yet 
a floor that does not support the poorest 
worker may compound his miseries in two 
it may force him to pay higher prices 
as a customer of the industries 
whose costs have risen; and it may push 
down his own wages by obliging him to 
compete for jobs with persons whom the 


ways 
covered 


covered industries have let go, because they 
are unable to pay the higher minimum. An 
minimum-wage program should 
low-paid workers now 


effective 
cover millions of 


exempted. 


“A minimum does not protect the inade- 
quately rewarded worker if it is so high as 
to push up the whole scaffolding of wages 
and of costs of doing business, thus leading 
either to inflation of prices and the worker’s 
own living costs, or to elimination of the 
less efficient employers and workers. Yet 
the ability of the employer to absorb a high 
minimum wage is limited. Indeed, the low-pay 
industries of today are often those earning 
having limited opportunities 
containing 


profits, 
to increase productivity, 
firms easily squeezed out of business by rising 


modest 
and 


costs, 


“It is important to recognize that the 
economic condition of the wage earner can- 
not be set off sharply from that of the per- 
son who provides his own employment, The 
Census has revealed that one in four of the 
families with incomes under $1,500 in 1950 
had the major source of their earnings in 
self-employment. A minimum that would 
benefit the wage earner materially may put 
a heavy burden on the small farmer or small 
business operator, not only of higher prices 
for what he—like the uncovered wage earner 
—buys, but also of the higher wages he 
must pay if he hires assistance. Protection 
to the wage earner must be considered with 
full regard to the complexities of our society. 

“A minimum wage fixed by law helps to 


wage earners against unjustifiably 
minimum wage 


protect 
low compensation. But a 


program is an expedient of limited value for 


dealing with low incomes. The best help 
for the lowest earner is to enhance his use- 
to improve his 
Some individuals 


with 


fulness as a worker, and 
knowledge and mobility. 

manage to attain 
little formal learning; but, on the average, 


there is a close relation between earnings 


economic success 


and education. Fortunately, education is _be- 


ing steadily and rapidly extended. Already, 
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the average American worker under 35 years 
of age is a graduate of high school. 


“It is also important to keep in mind that, 
although some low-wage firms are lucrative, 
the firms that skimp on rewards to their 
workers are, not infrequently, those in which 
profits are also small, owing in part to in- 
efficient management. Improvements in ef 
ficiency of worker and employer will take 
time; but it cannot be doubted that they— 
rather than a minimum wage—provide the 
major escape from poverty. 


“While minimum wage 
at the fundamental causes of poverty, they 
can make a useful contribution to its reduc 
tion. Recognizing that an increase of the 
minimum provided by Federal Law 
and an expansion of its coverage are desira 
ble, the nature and timing of these 
changes must be worked out with a 
to the best interests of the economy. We 
must not proceed—as has happened at times 
in the past—to ignore workers and 
pretend to aid others, while in fact raising 
their cost of living and reducing their chances 
of employment. We should undertake ad 
the minimum wage at a time 


laws do not get 


now 


exact 
view 


some 


justments of 
when economic activity can take them in 
stride, thereby minimizing the risk of un 
employment of the less productive workers 
whose welfare the minimum wage seeks to 
aid. The Secretary of Labor is continuing 
his intensive canvass of this highly complex 
problem and is consulting with appropriate 
groups. At the proper time recommenda- 
tions will be made to the Congress.” 


Immediately after the Presidential mes 
sage was received, the Joint Committee on 
the Economic Report announced through its 
chairman, Representative Jesse P. Wolcott, 
Michigan Republican, that hearings would 
be held throughout February to expedite 
the report of findings and recommendations 
with respect to the main points made by the 
President. The Employment Act of 1946 
requires that the committee report not iater 
than March 1. The President, 
made no recommendations with 
minimum wages and, presumbably, the com 
mittee will by-pass that subject. 


The loyal opposition.—Meanwhile, the 
former chairman of the Senate Committee 
on Labor and Public Welfare, Senator Mur 
ray, Montana Democrat, proposed in S. 2914 


however, 
respect to 


a sweeping revision of the Fair Labor Stand 
ards Act. The 
February 8. It (1) raise the mini- 
mum wage to $1.25 an hour; (2) bring sev 
eral million additional under the 
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measure introduced 


would 


Was 


workers 





act; (3) reduce the straight-time workweek 
to 37% hours now and to 35 hours at the 
end of two years; and (4) stretch the stat- 


ute of limitations from two to four years 


After 14 Months, 90 Cents 


A Syracuse, New York worker exercised 
his franchise on November 4, 1952, during 
‘working hours. He expected to be paid for 
the time as provided in Section 226 of the 
In addition, since he was 
and a 


state election law 
regularly working a nine-heur day 
45-hour week under a union contract calling 
and half for hours worked 
over eight in one day and 40 in one week, 
he expected to get time and one half for the 
two took him to vote 


When he received his pay, he believed he 
had been shorted 90 cents. He asked for it, 
(See “Lawsuit 
1953 Lapor Law 


for time one 


hours it 


was refused, sued and lost 
for 90 Cents,” December, 
JOURNAL at page 838.) 
This fellow turned out to be 
wanted his’ 90 cents. The 
was appealed to the New York Supreme 
Appellate Division, \ 
court agreed unanimously with the worker 
in Williams v. Aircooled Motors, Inc., 24 
LABpor C {| 68,076, January 6 
The lower court was reversed, and the em 


persistent; 
he really case 


Court’s five judge 


ASES decided 
ployee was granted summary judgment for 


his 90 cents. The supreme court said 


“We think that ‘the usual salary or wages’ 
referred to in Section 226 is the amount 
received on a typical working day, and can 
not be construed to indicate the usual hourly 


rate of wages. There seems to be no ade 
reason for departing from the statu 

The statute 
encourage make it 
whether he 


7 his re 


quat« 


tory language purpose of the 


is clearly to voting, to 
immaterial to a voter 
takes time off to vote. 
quires that he be paid on election day pre 
had he 

Ele« 


normal 


financially 
works or 


cisely what he would have earned 


remained on the job for nine hours, 
unusual day; the 


tion day is the 


work day determines an employee's ‘usual 


wages’, trom which a deduction 
is prohibited. Under 


tion, the piaintiff must pay ninety cents for 


salary o1 


any other interpreta 


exercising his franchise, which he mav be 


assumed io be disinclined to do.” 


Burden of Proof , 


Last Texas lady sued her em 


ployer for 
the Fair 


year a 
recovery Of overtime pay 
Standards Act and 


Labor won 


Wages... Hours 


under 


awarded her $3,262.50 


$1,381.25 


A county court 
($1,381.25 overtime, 
$500 attorney's fees) 

The 
Court of Civil 
lost, in Alamo 
24 LaBpor C 


The has an interesting 
addition to violating the overtime-pay 
Statute, the 
parently neglected to keep adequate payroll 
records Although the latter 
is also a violation of the FLSA, it was not 
Nevertheless, it af 


penalty and 


employer appealed to the Texas 
Appeals at San Antonio and 
Casualty Company v. Rizk, 


ASES § 68,051 (1953) 


case aspect In 
pro 


visions ot the employer ap 


shortcoming 


an issue in the case 
fected the outcome 


As is 


burden of proof is on the employee to es 


usual in such controversies, the 


tablish the number of overtime hours worked 


Normally, as in this case, such information 


is within the exclusive control of the em 
ployer But, 


suitable records showing the 


since “no complete and 
hours worked” 
was required to 


were kept, the employee 


rely largely on memory in proving her case 
The 
took the lady’s 
had worked 
accordingly. 
tested the court’s acceptance of the 
findings The had not, it 
claimed, presented evidence 
and factually” supported the 


jury at the trial of the case below 


word for the hours she 


and awarded her damages 
On appeal, the employer pro 
jury's 
employee was 
which “legally 


jury’s findings 


the appellate court said that 
When 


worked, 


In affirming, 


the lower court was correct there 


accurate record of hours 
held, “the employee’s burden 1s 
that he tact 


which he was improperly 


is no 
the court 
had in 


to prove pertormed 


work for com 
pensated and to produce ‘sufficient evidence 
to show the amount and extent of that work 
reasonable infer 


matter ot and 


Some 


as a just 
vagueness and uncertainty 
State 


operate to deprive [an 


ence 


of detail, or even inconsistency of 


ment, cannot 


employee] of her statutory right to overtime.” 

To support its position, the court quoted 
trom Anderson 72 Vt 
pany, 11 Lapor ¢ 
680 (1946) 


Clemens Pottery Com 


ASES ¥ 51,233, 328 I Ss 


“Employees seldom keep records them 


selves; even if they do, the records may be 


and frequently are untrustworthy It is 


in this setting that a proper and fair standard 


must be erected tor the employee to meet 


in carrying out his burden of proof.” 


Lesson to employers Failure to 


keep 


accurate payroll records can be expensive 


even though the illegality of such failure 


goes unpunished 
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Labor Law in the Making 





and ENACTMENTS 








Labor Committees Busy 
on Taft-Hartley Changes 


The slow but small-grinding legislative 
mills of Congress were busy at the end of 
February with the problem of whether to 
amend Taft-Hartley—and if so, how? Late 
in January, the Senate Committee on Labor 
and Public Welfare began public hearings 
which continued for two weeks. The com- 
mittee then went into executive session to 
work out a bill to present to the Senate. 
The House Committee on Education and 
Labor met on February 17 and voted down, 
18 to 10, a motion by Representative Bailey 
to sidetrack for the remainder of the session 
any action whatever on Taft-Hartley. The 
committee then voted to begin closed delib- 
erations on February 24 to work out a bill 
for changing the law. 

Labor federations, management groups, 
industry and union spokesmen, government 
officials and independent experts bombarded 
the Senate group with testimony running 
into hundreds of thousands of words, even 
though each witness was ostensibly limited 
to discussion of the Taft-Hartley, amend- 
ments proposed by President Eisenhower's 
January 11 message to Congress, and subse- 
quently incorporated in S$. 2650 by Chair- 
man Smith. 

Generally, the speakers’ attitudes were 
the expected ones, that is, each took the 
subjective position of the group he rep- 
resented. ‘There were rare exceptions to 
this; for example, President Woodruff Ran- 
dolph of the International Typographical 
Union expressly conceded that management 
should have the right to lock out as unions 
now have the right to strike. He added, 
however, that unions should be allowed to 
combine to combat multiemployer associa- 
tions. Also, such independent experts as 
Professor Archibald Cox, who was invited 
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by the committee to express his views, did 
not go straight down the line for either side. 
He took a strong stand against the strike 
vote, whether taken before or after the 
strike, and qualifiedly approved the provi- 
sion which would permit refusal to bargain 
during the term of an existing contract. He 
approved the recommended changes of the 
union security and secondary boycott pro- 
visions. 

Former Congressman Fred A. Hartley, 
Jr., coauthor of the act and one-time chair- 
man of the House Committee on Education 
and Labor, told the committee, generally, 
that it would be wise to enact those changes 
which would strengthen the law, that is, 
make it more favorable to management. He 
opposed those changes generally considered 
favorable to organized labor. He urged the 
Senators to re-examine certain provisions 
of the original Hartley bill, which passed 
the House in 1947, providing for a govern- 
ment-conducted strike ballot before a legiti- 
mate strike could be begun. 

David L. Cole, former head of the Federal 
Mediation and Counciliation Service, raised 
the question as to whether any legislative 
changes in the law “are wise or not at this 
moment.” Specifically, he spoke in favor 
of the provision to relieve parties of the 
duty to bargain during the term of an agree- 
ment except by mutual consent. He also 
favored the suggestion that the act make 
clear the right of the states to deal with 
emergencies. He opposed the strike vote. 
Explaining his doubt that any legislation 
would be especially helpful, Mr. Cole con- 
cluded: “My hope lies in the steady im- 
provement of the art of collective bargain- 
ing, aided primarily only by good mediation 
efforts. Whatever may impair the willing- 
ness of the parties to reach voluntary 
agreement is in my judgment basically un- 
desirable.” 
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Partisan spokesmen for management and 
labor furnished most of the testimony 
George W. Armstrong, Jr., speaking for the 
National Association of Manufacturers, laid 
down certain criteria by which he suggested 
the committee should judge each amend 
ment: 


“1. Will the proposed amendment serve 
the public interest by promoting industrial 


> 


peace 
“2. Does actual experience under the law 
that it 


indicate needs amendment ? 


“2. 48. the likely 
to improve employer-employee relations in 
the future? 

“4. Does the 
courage a larger sense of responsibility on 
the part of both parties? 


proposed amendment 


proposed amendment en 


5. Does the proposed amendment re 
quire the assumption of equitable obliga 
tions and employers, 
employees, and their representatives ? 


responsibilities by 


“6. Does the proposed amendment tend 
to promote rather than restrict the freedom 
of the individual in our society?” 

Matt Triggs, speaking for the American 
Farm Bureau Federation, said: “It is our 
belief that the intent of Congress, as evi- 
denced by the enactment of the Taft-Hartley 
Act, has been nullified to a considerable 
extent by NLRB and court decisions during 
the past six years. We favor amendments 
to the Act to restore the original intent of 
Congress and to otherwise strengthen the 
Act by provision for adequate remedies and 
protection to the individual 
against coercive action. The American 
Farm Bureau Federation is strongly op- 
posed to the enactment of S. 2650, which 
substantially weakens the Taft-Hartley Act 
important respects.” 


to provide 


in a number of 


Special-issue pleading.—Many witnesses 
confined their testimony to 
phases of the law in which they were spe- 
cially interested. Alexander M. Grean, Jr., 
testifying on behalf of the American Bak- 
ers Association, emphasized the need for a 
law entitling multi 


particular 


provision in the 


employer associations to lock out employees 
where subjected to “whipsaw” tactics. He 


asked that Section 13 be amended to read 
as follows: 

“Nothing in this Act, 
fically provided for herein, shall be con 
strued so as either to interfere with or 
impede or diminish in any way the right to 
strike or to lockout, or to affect the limi 
right.” 


except as speci 


tations or qualifications on that 
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National 
Manufacturers Association: “We 
unfortunately, a good deal otf 
secondary boy 
he added, “be 


interpretation, 


Hoyt P 
Electrical 
have had, 


Steele said for the 


first-hand experience with 
The present 


NLRB and 


carry out the 


law, 
court 


cotts.” 
cause of 
expressed 
intent of Congress to eradicate the boycott 
evil.” He pointed out six “loopholes” in 
the law and suggested that 


does not clearly 


they be closed 


by legislation 
Vice 
Labor 
State 
the “necessity for reaffirming 
the States to deal with the various phases 
of labor disputes.” His sentiments 
echoed by a release from the Missouri State 
commented 


Klein of the 
Council of 

dealt 
authority in 


Gilbert L 
Committee 


Chairman 
Relations 
Chambers of 


Commerce with 


were 


which 
“The most 


Chamber of Commerce 
on this issue as follows press 
ing need for amendment of the Taft 
Hartley Act is to return to the states their 
traditional the public 
from the 
labor disputes.” 

Denison Kitchel, on behalf of the Ameri 
can Mining Congress, asked for the enact 
ment of S. 1254 to the problem of 
Communism in labor 


The unions speak up.—Many 
spoke up for the cause of organized labor, 
including the CIO, AFL and a number of 
their larger affiliates. A labor voice not so 
often heard was that of the National Inde 
pendent Union Council, represented by its 
executive secretary, Don Mahon. Mr. Ma 
hon said he spoke for the more than 2,000 
The theme 


authority to protect 


sometimes damaging effects of 


meet 
unions 


voices 


independent unions in the nation 
of his testimony was that “Congress should 
take special measures to protect the rights 
and interests of small Unions just as it has 
in the case of small business.” 


Perhaps the best over-all statement of 
the attitude of 
Administration’s 
Taft-Hartley Act was contained in a February 
19 statement by the CIO 
mittee, signed by President 
Reuther, which (1) charged 
“clearly and definitely would 
Hartley than it is”; (2) 
C1O’s goal “of seeking repeal of the unfair 
and unjust Taft-Hartleés 
ment of a fair and just labor 
based on the principles of the Wagner Act.” 

“We reject,” the statement said, “the 
basic philopsophy behind the Administra 
tion’s proposals that the improve 


organized labor toward the 


proposals to amend the 
executive com 
Walter P 
that the bill 
make ‘Taft 
worse reaffirmed 
and “enact 
relations act 


law” 


way to 
1. » e ‘ 

labor-management relations is by weakening 
unions.” 
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Industrial Peace 


Fundamentals of Labor Peace. National 
Planning Association, 1606 New Hampshire 
Avenue N.W., Washington D, C. 1953. 
119 pages. $1 

Not all and 


management have been turbulent and fraught 


relations between unions 
There are many business firms 
mutually 
Since so 


with conflict. 


and unions which have profited 
through a peaceful relationship 
much study had 
flict management 
was suggested that the purpose of 
efforts might better 


desired result if time and study 


devoted to the con- 


and 


been 
between unions, it 
these 
intensive achieve the 
were given 
to the pattern in those industries which had 
singularly relations in 
This 


case 


peaceful 
thought 
studies 


enjoy ed 


labor matters. became the 


purpose of the concerning 
collective bargaining undertaken by the Na 
tional Planning Association seven years ago 
It is 
the final report of the series, and is a sum 


Case study 14 has just been issued. 


mation of the 13 previously issued reports 

Four significant attitudes on the part of 
managemet were found to have a profound 
effect on studied: 
First is management’s positive acceptance 


peace in the situations 
of the union and of collective bargaining. 
This in all of the cases meant far more than 
union. 


formal “recognition” of the 


In each, the employees saw positive advan- 


Inere 


tages in bargaining with a strong and well- 
disciplined union, and.took steps, directly 
or indirectly, to eneourage workers to join 
and support the organization which repre- 
them. Beyond that, the companies 
staved out of union affairs. While there 
is clear-cut evidence that such encourage- 


sented 


ment is one of the causes of peace, the evi- 
dence seems to refute the contention that a 
formal union shop or closed shop is neces- 
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there 
is genuine Management acceptance and sup- 


sary for harmonious relations when 


port of the union 
Second, management must recognize the 


difference between the characteristics of a 
union organization and a management organ 
ization; that is, the “political” relationship 
of union to rank-and-file 


must be 


leaders members 
that 


actions by 


constantly 
and the 
Unless manage 


and the fact they 
alert to 


possibilities ot 


rival unions 
factionalism 
ment does take into account these differences, 
it is heading for disillusionment 
in the relationship, and will force the union 
unhappy 


certain 


into defensive reactions of an 
character. 

Third, management must 
the management of the 


“top drawer” 


accept person 
nel administration 
human 


responsibility of 


organization—as the 
every member of line as 
well as staff management. Problems of pet 
sonnel administration in the companies studied 
are given equal importance with those of 
finance and technical operation 

Fourth, management’s attitudes toward 
people generally, and workers in particular, 
should reflect their 
welfare, recognition of and 
feelings, and confidence 
ties in contributing to the company’s purposes 


genuine concern for 


their needs 


in their potentiali 


The attitudes of union leaders and mem 
bers influence the relationship in three ways 
First, they must recognize management’s objec 
tives in running the business profitably. In 
most of the union leaders pro 
tected the 
“policing” the company 


cases, the 
their members by 
than acting 


interests of 
rather 
either as a “protest” organization or as a 
The 


concern for the companies’ competitive and 


“partner” of management. unions’ 


profit positions based on_ realistic, 
hard-boiled that the 


an institution and the job interests of its 


Was 


recognition union as 
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membership depended upon the economic 
success of the business. 


Second, the unions in these studies ac- 
cepted management’s responsibilities to the 
owners in running the business, but the 
controversial question of “management’s 
rights to manage the business” has been 
avoided mainly by management’s willing- 
ness to freely discuss facts, and its position 
with the union. The studied in 
these cases strong, 


unions 


were democratic and 


resp msible 


Third, an attitude of confidence 


in management's good intentions and com 


union 


petence seems to be an essential ingredient 
of the good relationships. 

Whereas an efficient and well-functioning 
grievance system is vital for good relations, 
it is a contributing rather than a main cause 
of industrial peace. In the studied, 
grievances settled promptly, in the 
local plant usually, and procedures were in 
formal and flexible. In 
the parties used the 
to perform additional functions- 
future 
bring up opportunities for joint discussion 


cases 
were 
most of the cases, 
machinery 
to prevent 


grievance 


grievances, and in some cases to 


of many issues beyond the scope of cus 
tomary collective bargaining 

that these in- 
ternal factors, found in every case studied, 


The committee believes 


could be influential in achieving peace 
among other companies and unions 

(1) There is full acceptance by manag 
bargaining 


institution 


ment of the collective process 


The 


a strong union an asset 


and of unionism as an 


company considers 
to management 
(2) The union fully accepts private own 


ership and operation of the industry; it 


recognizes that the welfare of its members 


depends upon the successful operation of 
the business 


(3) lhe 


democratic 


union is strong, responsible and 


(4) The company stays out of the union’s 
internal affairs; it does not seek to alienate 
the workers’ allegiance to their union 


and confidence exist 


There 


(5) Mutual trust 


between the parties. have been no 


serious ideological incompatibilities 
(6) Neither 
adopted a legalistic approach to the solution 


party to bargaining has 


of problems in the relationship 


(7) Negotiations are “problem-centered” 


-more time is spent on day-to-day prob- 


lems than on defining abstract principles 


Books .. . Articles 


(8) There ts 
ment 
information-sharing 


widespread union-manage- 


consultation and highly developed 


promptly, in 
| he re 


(9) Grievances are settled 
the local plant, whenever 
and 


possible 


is flexibitity informality within the 
procedure. 


The industries studied are as follows 


Zellerbach 
pulp and 
1948, Case 
Libbey-Owens-Ford 


Corporation and the 
paper industry 
Study No. 1); 


Company 


Crown 
Pacific 
(September 13, 
rhe 
and the Federation of Ceramic and 
Silica Sand Workers of America (Novem 
ber 1, 1948, Case Study No. 2); The 
and Almy Chemical Company and the In 
ternational Chemical Worke# Union (De 
cember 17, 1848, Case Study No. 3); 
Hickey-Freeman Company and Amalga 
mated Clothing Workers of America (Feb 
4, 1949, Case Study No. 4); Sharon 
Steel Corporation and United Steelworkers 
of America (May 5, 1949, Case Study No 
5); Lockheed Aircraft Corporation and In 
Association of Machinists (No 

1949, Case Study No. 6); 
Nashua Gummed and Com 
pany and AFL unions 
1950, Case Study No. 7); Marathon Corpo 
ration and seven labor unions (September, 
1950, Case Study No. 8); Minnequa Plant 
of Colorado Fuel Iron 
and United Steelworkers of America (Octo 
ber, 1951, Case Study No. 9); The 
Machine Tool Company and United Steel 
workers of America (November, 1952, Cass 
Study No. 10); American 
and ‘Textile Workers Union of America 
(April, 1953, Case Study No. 11); and 
Atlantic Steel Company and United Steel 
America (November, 1953, Case 
Study No. 13 (No 


report on the working 


Ce ast 


( lass 


( rlass, 


Dewey 


ruary 


ternational 

vember 28, 

Paper 
(February, 


Coated 
seven 


and Corporation 


Lapointe 


Velvet Company 


workers of 
Study No. 12) 


1953) is a 


( “ase 
vember, 


harmony in 18 companies 


Personnel Policies 


Busi 


(,eoree 


Successful Labor Relations for Smal 
James Menzies Black and J 
McGraw-Hill Book Company, Inc 
42nd Street, New York 36. New 


$25 pages $6 


NESS 
Piccoli 
330 West 
York, 1953 
lo start a 


hire We 


market, and un 


business you must 
are in a competitive labor 
less the work package an employer offers 
to prospective employees is at least 


that other 


com 


parable with offered in lines of 


business in the area, the employer finds 
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that he cannot attract the most desirable 
employee. The work package is made up 
of a number of policies having to do with 
hours of work, conditions of employment 
and wages. 

The small employer, especially, finds him- 
self at a disadvantage in formulating such 
policies, and that is this book can 
be helpful. It furnishes a yardstick by 
which a small employer can judge just 
how far he wants—or can afford—to go 
The authors, who are with the Associated 
Industries of Cleveland, write from their 
experience in assisting the formulation of 
wage and labor policies. They set out the 
pattern, citing statistics to show how many 
companies are following policy, and 
how many aré@ doing something else. To 
illustrate, the following material dealing 
with the subject of absences is quoted: 


where 


“The worker in the small plant is held 
on a rein. If he misses a day 
from the job, chances are he comes in the 


very loose 


next morning and says, ‘I had a cold yester- 
day. Sorry I couldn’t make it.’ Except for 
the fact that he loses his pay, that is all 
there is to it. Of the 123 firms employing 
fewer than 100 people and reporting in 
AIC’s [Associated Industries of Cleveland’s] 
1952 survey, 24 replied that they do not 
The 84 that do 
The re- 
The 
chance, therefore, of a formal visit by a 
plant official or a trained nurse to ascertain 
the state of the employee’s health is not 
great. Matter of fact, there is probably no 
trained nurse to visit, for the little company 
usually cannot afford such a luxury. On the 
other hand, an almost immediate check on 


investigate absences at all. 
investigate use the _ telephone. 


mainder did not answer the question. 


the missing employee of a large firm is 
practically automatic. It has to be. The 
very number of people in the shop makes 
the relationship between the personnel de- 
partment’s record keepers and the individual 
worker an impersonal one. At the small 
manufacturing plant the feeling is usually 
intimate. When an sick, a 
friend generally knows about it and passes 


employee is 


the word along to the company. Therefore, 
the grapevine may be a highly satisfactory 
source of communication, at least super- 
ficially. 

Although the 
missing 


“Recommended Procedure. 
formality of a home visit to a 
employee, except in the case of a severe 
sickness, may be unnecessary for a small 
company, a telephone call to his house to 


discover what is wrong with him should be 
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made as soon as it becomes apparent that 
he will not report for work or after half a 
day. Such action informs the employee that 
management is on the job, that it is inter- 
ested in his health, and reminds him that 
it keeps records of absences. If an em- 
ployee knows that he will be checked when 
he is not on the job, he is not so likely to 
take a day off whenever he feels like it and 
blame it on an imaginary illness. When a 
worker is absent, a notation of it should be 
entered on his employment record together 
with the reason why. Facts of this kind are 
invaluable. They provide management with 
documentation of a person’s punctuality and 
attendance, and with this information it can 
explain satisfactorily to an often-absent em- 
ployee why he failed to receive an expected 
merit increase, why he was laid off despite 
greater seniority than others, or why he 
was transferred to a different type of work. 


“Certainly the employee returning from a 
fairly long absenee should be interviewed. 
No elaborate machinery is required to re- 
mind management of this responsibility. 
An official of the company should withdraw 
the absent worker’s timecard from its place 
in the rack and retain it. When the em- 
ployee secures his card to resume work, 
an opportunity is automatically provided for 
an interview in which the company can dis- 
cover the nature of his illness and whether 
or not he is capable of going back to his 
work. In addition, a person who knows 
that it is to explain the reason 
for his absence is not so likely to remain 


necessary 


away from his job on some slight pretext.” 


Having hired, the employer begins a period 
of living and working with his employees— 
and vice versa. This period of living to- 
gether calls for bargaining, handling griev- 
ances and, arbitration of some 
issues; then, too, it may include striking or 
locking out. Each of dealt with 
in this book. 


possibly, 


these is 


The end of the employment relation is 
either termination or retirement, and the 
readér will find something helpful on these 
subjects, too. 
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The Late WSB . . . When the United 
States became entangled in the Korean con- 
flict, the economy reacted nervously. Among 
the worst effects of the impact of the strug- 
gle on the economy were the sharp rise in 
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It is the ugly recrudescence of gov- 
ernment by injunction. It does create 
an inferior class of citizens. It should 
be repealed in toto.—John L. Lewis, 
on the Taft-Hartley Act. 





prices and the resulting demands for wage 
Although the Korean 
saw action in June, 1950, it was not until 
early in 1951 that the Economic Stabiliza- 
tion Administrator made any widespread 
imposition of controls over wages and prices, 
although the Wage Stabilization Board was 
established in the fall of 1951, 


increases. theater 


In a six-article symposium, a group of 
former members and employees of the na- 
tional and regional boards conduct a valu- 
able post-mortem, under the title “Wage 
Policies of the WSB,” in the quarterly of 
the New York State School of Industrial 
and Labor Relations at Cornell University. 

Outstanding in the group of papers is one 
by Benson Soffer, whe served on the staffs of 
both the WSB and the Railroad and Airline 
Wage Board. He “Cost-of-Living 
Wage Policy” for his subject. He points 
out that the government tried out its first 
clear-cut cost-of-living wage policy during 
the Korean conflict. In World Wars I and 
II, such policies were given lip service, and 
were made to relate wage levels to 
costs, but no recognizable pattern 


chose 


efforts 
living 
emerged, 

The WSB handled the problem with Wage 
Regulation 8, issued March 1, 1951, and 
revised August 23, 1951, “which permitted 
general wage changes in accordance with 
consumer price changes, It represented the 
first American experience 
living’ wage control policy.” 


with a ‘cost-of- 


Experience with Regulation 8 was largely 
unsatisfactory, according to Mr. Soffer. He 
warns that no pat formula will do the job 
properly and suggests a workable alterna- 
tive —“Wage Policies of the WSB,” Industrial 
and Labor Relations Review, January, 1954. 


Epithetic Exchange About Picketing .. . 
For a long time, peaceful picketing for legal 
objectives has been nearly everywhere ac 


Court, 
States—are 


cepted as permissible. however 
particularly those of the still 
prone to brand picketing as “coercive” per 
se. Is all picketing innately coercive? Au- 
thorities disagree. 

Two professors of law who know their 
way about in labor law, Edgar A. Jones of 
UCLA and Charles O. Gregory of the Uni- 


Books ... Articles 


versity of Virginia, engaged in a lively four 
article exchange recently in the Virginia 
Law Review Professor Jone s began by de- 
nouncing the practice of associating picket- 
ing with Professor Gregory 
replied in effect that what Professor Jones 
really trying to do was 
States Supreme Court's 
entitled to constitu 


coeroion 


reverse the 
doctrine 


was 
United 
that picketing is not 


tional protection as free speech. 


Professor Jones came back with the as 
sertion that he had meant no such thing and 
scolded Professor Gregory for changing the 
Professor had the last 


subject Gregory 


word. He agreed that Professor Jones, his 
former student, had a point but that it was 
not particularly significant to him whether 
picketing was or was not labeled as coer 
cive—Jones, “Picketing and Coercion: .A 
Gregory, “Pi 


Jones, 


Jurisprudence of Epithets”; 
keting and Coercion: A Defense”; 
“Picketing and Coercion: A Reply”; Greg 
ory, “Picketing and Coercion: A Conclu- 
sion,” Virginia Law Review, December, 1953 


Are Mediators Busybodies? 
mounting recently to get 
collective 
30-day 


Pres 
sure has been 
mediators in on the act at every 
bargaining session trom which a 
“notice of dispute” has 
Section 8 (d) (3) of the 
Proponents of this device call it 
tive mediation.” The author of this article, 
who is secretary of the New Jersey State 
Board of Mediation, decries this develop 
ment. Mediators, he should keep 
hands off labor until genuine 
breakdowns in occur, Other 
WISe, he points out, either side may vel] for 
a mediator to use as a “crutch” 
demands are not being satisfactorily reacted 
to by the other side—-Weisenfeld, “Media 
tion or Meddling,” Jndustrial and Labor Re 


lations Review, January, 1954 


emanated 


under 
Taft-Hartley Act. 


preven 


warns, 
negotiations 
bargaining 


when its 


The Right Not to Bargain Collectively 
The Taft-Hartley Act outlawed the 
closed shop and certain other forms of union 
characterized as 
Did the 1947 law 
The unions say it 
This 


security—which ,may be 
compulsory unionism. 
injure organized labor? 
did, but there are dissenting voices. 
article examines the facts and comes to the 
conclusion that “many of the fears of labor, 
for the present at least, are psychological 
rather than material so far as the National 
Labor Relations Act and compulsory union 
ism are concerned.”—Rosenthal, “The Na- 
tional Labor Relations Act and Compulsory 
Unionism,” Wisconsin Law Review, 


1954. 


January, 
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Meetings of Labor Men 


President’s Committee on Employment of 
the Physically Handicapped.—An exposi- 
tion and parade of progress showing ad- 
vances made during the past half century 
in the rehabilitation and émployment of the 
physically handicapped will be held in the 
auditorium of the Department of Labor 
April 28-30, Admiral Ross T. McIntire, 
chairman of the committee, has announced. 
Groups or organizations interested in ob- 
taining exhibit space may apply to the 
committee at the United States Department 
of Labor Building, Washington, D. C. 


CIO Conventions.—March 13-14: South 
Carolina State IUC, Fort Sumter Hotel, 
Charleston, South Carolina; March 16: 
Pennsylvania State IUC, William Penn 
Hotel, Pittsburgh, Pennsylvania; March 
20-21: Louisiana State IUC, 544 Camp 
Street, New Orleans, Louisiana; March 
22-24: Indiana State IUC, Indianapolis, 
Indiana. 


Twelfth Annual University of Minnesota 
Industrial Relations Conference.—The topic 
around which this year’s conference will 
be built is “Twenty-Year Box-Score of 
Industrial Relations,” according to an an- 
nouncement from the University of Minne- 
sota’s Center for Continuation Study. The 
dates: April 6 and 7. 


American Association of Industrial Edi- 
tors Annual Convention.—The association 
will convene this year on March 10-12 at the 
Hotel Roanoke, Roanoke, Virginia, Further 
information may be obtained from the con- 
vention chairman, W. A. McClung, Appala- 
chian Electric Company, Roanoke, Virginia. 

Chamber of Commerce of the United 
States.—A conference on employer-employee 
relations will be held March 18-19 at New 
Orleans under the joint auspices of the 
national chamber and the New Orleans area 
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chamber. Views of top business leaders 
will be given on such issues as the Taft- 
Hartley Act, federal minimum wage legisla- 
tion, employee pensions and the guaranteed 
wage. 

University of Missouri School of Business 
and Public Administration—The Seventh 
Annual Industrial Management Conference 
will be held April 1-3. Among the speakers 
will be Assistant Secretary of Commerce 
James Worthy, On-the-job workshops will 
be featured. To register, write University 
of Missouri Adult Education and Extension 
Service, 23 Jesse Hall, Columbia, Missouri. 


General Management Conference, Ameri- 
can Management Association.—More than 
1,000 business and industrial executives are 
expected to attend this West Coast 
ference to be held March 9-12 at the Fair- 
mont Hotel in San Francisco. 


con- 


Special Group Benefits Conference, Ameri- 
can Management Association—The con- 
ference will be held at the Hotel Roosevelt 
in New York City on March 18 and 19 
Two general subjects will be covered: 
“How to Get a Sound Program of Group 
Insurance” and “The Essentials of a Sound 
Retirement Program.” Requests for details 
should be made to the association offices, 
330 West 42nd Street, New York 36, New 
York. 


Announce New FLSA Rules 
for Thrift or Savings Plans 


Administrator McComb proposes tests 
which stock-purchase and similar plans 
must meet to avoid inclusion in over- 
time-pay computation. 


Administrator William R. McComb of 
the United States Labor Department's 
Wage and Hour and Public Contracts Divi- 
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sions has proposed new regulations includ- 
ing tests which employers must meet in 
order to exclude payments to thrift or sav- 
ings plans from employees’ regular pay 
rates when computing overtime pay under 
the Fair Labor Standards Act. The act 
requires payment of time and one half for 
all hours worked in excess of 40 a week 


and other plans 
lor encouraging savings by employees can 


qualify as bona fide thrift 


Stock-purchase plans 
or savings plans 
proposed requirements 
persons have until March 12 to 
their comments to the ad 
ministrator 


i they meet the 
Interested 


submit written 


Under the administrator’s proposal, the 
employer's contributions to the plan could 
be no more than 15 per cent of the partic 
ipating employees’ total earnings during the 
year. Neither could the employer’s con 
tribution exceed the total amount saved or 
invested by the employees 


In addition, the employer's contributions 
would have to be apportioned among the 
accordance with 
This for 


individual employees in 
a formula specified in the plan. 
mula is to be based on the amount saved 
by the employee or the length of time the 


employee retains his 


The 
also to be specified in the plan or deter 


savings in the plan 


amount any employee may Save 1s 
mined in accordance with a formula speci 
fied in the plan. The formula may be based 
such as the em 
total 


length of 


on one or more factors 


ployee’s straight-time earnings or 


earnings, base rate of pay, or 


Scrvice 


The plan must also specify the categories 
and the 
general, eligibility 


of employees participating basis 


of their eligibility. In 


such factors as the 
hours of work, 
Neither may the 


pet mitted to 


may not be based on 


employee's production ot 
efficiency. amount the 
employee is save—nor the 
amount of the employer’s contributions 


be based on these factors. 


that 
the employer who combines a thrift or sav- 


The proposal also makes it clear 


ings plan with a profit-sharing or benefit 
plan may exclude his payments to the sev- 
eral plans from the regular rate, if the re- 
applicable tests 
administrator. The re 
benefit 


issued by the 


spective plans meet the 


specified by the 
and 


quirements for profit-sharing 


plans have already been 


administrator 
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Ousted Federal Workers 
Join Unemployed Ranks 


Washington jobless ranks swelled by 
reduction of government labor force. 


Mid-February news featured much politi 
cal furor over the reasons for the discharge 
of a number of federal government workers 
Whatever the this 
scrap, the victims of the ax helped to swell 


outcome ot partisan 
the unemployment total in the nation’s cap 
ital. Many government employees in Wash 
ington are permanent residents of the city 
and, when separated from federal service, 
they seek other employment there 

The effect on the 
total of the 
the Eisenhower 
in the report recently 
the United States Employment Service for 
the District of Columbia 


Washington jobless 
reduction in federal workers by 
\dministration may be seen 


following issued by 


Washington 
ment mecreased 
to 614,400 in 


was almost 


Metropolitan Area employ 
from 606,100 in November 
Chis gain of 8,300 
entirely due to the temporary 
employment of 5,000 clerks im the Post 
Office Department and 6,300 salespersons in 


December 


retail trade outlets during the Chrjstmas 
hese sizable gains were partially 

turther 30-day 
period of 3,400 workers in the construction 


The 


ment and retail trade 


holidays 

offset by a loss during the 
industry extra employees in govern 
been terminated 
workers in forming 
than 32,000 area 
All other industries reported 
December from the pre 


have 


and join construction 


the largest part of more 
unemployed 
moderate gains in 
vious month with the exception of minor 
drops of 100 in personal services and 500 in 
and drinking establishments 

1952 em 
persons em 
25,900 


federal government 


eating 
with December, 


ployment reveals 38,000 fewer 


A comparison 


ployed in. the whom 


working for the 


area ol were 


formerly 
Other significant declines over the 12 
month period were 7,600 in construction, 
2,100 in wholesale trade, 5,100 in retail trade 
and 2,800 i 
ments. 


eating and drinking establish 


The improved employment situation in De 
interrupted a downward 
trend over the 1953 


rises 


cember steady 


entire calendar year of 
with the exception of 


in March and June 


small seasonal 


The December, 1953 employment level of 
614,400 compares with 652,400 in 1952, 
646,200 in 1951 and 602,500 in 1950. (It is 
interesting to note that the 1950 pre-Korean 
employment 602,500 is 


figure of almost 
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12,000 less than current employment.) Job 
openings in the area have also diminished 
sharply through 1953. For example, local 
USES offices received openings for only 
3,091 workers this December compared with 
4,348 requests for the previous December. 
Unemployment, in excess of 32,000, has more 
than doubled during the 12-month period. Gov- 
ernment furloughs have affected other occu- 
pational groups as evidenced by the number 
of job seekers in the trades and industrial 
office of the USES which now exceeds that 
in the clerical and professional office where 
most applicants for government positions 
apply. 

Assurances by the Civil Service Commis- 
sion and the Budget Bureau that layoffs in 
the federal establishment are about ended 
should aid in stabilizing area employment. 
Seasonal declines will probably occur during 
the early months of 1954, but if the Admin- 
istration budget is acted upon favorably 
there will be early hiring in government 
agencies to fill vacant positions caused by 
normal turnover. 


Quarterly NLRB Report 


Board issues statistical summary cover- 
ing last three months of 1953. 


The National Labor Relations Board re- 
ported in February that, during the fourth 
quarter of 1953, it conducted 1,241 elections 
among workers to ascertain whether or not 
they wished to have union representation 
in dealing with their employers. Employees 
chose a collective bargaining representative 
in 756 elections, or 65 per cent of the elec- 
tions which were conclusive. 

A total of 149,626 workers were eligible 
to vote in the 1,241 elections. Valid ballots 
were cast by 129,497 or 87 per cent of the 
eligible voters. Unions were favored by 
87,467, or 68 per cent of those voting. 

During the period, the Board issued 99 
decisions in unfair labor practice cases and 
439 decisions in representation cases, a total 
of 538 decisions for the three-month period. 

The General Counsel issued 120 com- 
plaints, of which 86 were based upon 
charges filed against employers, 16 against 
unions, and 18 against both employers and 
unions. 

Fifteen petitions for court injunctions 
against unions charged with engaging in 
unfair practices were filed. Thirteen were 
sought under the mandatory provision of 
the statute, Section 10 (1), and two were 
sought under the discretionary provision, 
Section 10 (j). 
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Urges Youngsters to Plan Careers 


Apprenticeship Bureau director decries 

attitude of prospective draft victims. 

It is short sighted for young American 
men to pass up career planning because they 
may be called up for military service ac- 
cording to W. F. 
the United States Department of Labor’s 


Patterson, director of 
Bureau of Apprenticeship. 

In a recent speech on the subject, Mr. 
Patterson said: 

“Unfortunately many young men just out 
of school feel that because they may be 
in the Armed Forces there is little 
point in their doing any planning about a 
career in industry. Those without a goal 
feel that they might as well go out and have 
a good time, and forget about their careers 
until they have completed their military 
service. This is a short-sighted attitude. 


soon, 


“In the first place, they are not develop- 
ing any skills that might be useful to them 
in the Armed Forces or in civilian life after 
they have completed their military service. 

“Perhaps the worst aspect of the failure 
of young people to do any planning for 
their future while awaiting induction into 
the Armed that they are not 
developing any roots in the communities 
Unless a young man 


Forces is 


in which they live. 
has started his career as a craftsman by 
taking a job as an apprentice, or has made 
a fairly good start in some other occupa- 
tion with a future, he has nothing worth- 
while to come back to.” 


Fordham Honors Mitchell 


Secretary of Labor to receive honorary 
degree of doctor of laws. 


Secretary of Labor James P. Mitchell 
will be the recipient of an honorary degree 
of doctor of laws at Fordham University 
in New York City on March 5, as the con- 
cluding feature of an industrial and labor- 
The program was 
university 


management conference. 
arranged cooperatively by the 
and the American Arbitration Association. 
Its subject will be “1954—A Crucial Year in 
Labor Management Relations.” 

The degree will be awarded with a cita- 
tion for “Secretary Mitchell’s distinct con- 
tribution to better understanding between 
labor and management both as a private 
citizen in the field of management, and as 
a public official.” 


March, 1954 @ Labor Law Journal 





The Cover: 


Millions of Conversations .. . 


Wet before his death in 1922, 
the inventor of the telephone, Alexander Graham Bell, saw 
his brainchild achieve astounding growth, but he probably 
never dreamed that by November, 1953, there would be 50 
million telephones in the United States—-No. 50,000,000 was 
installed in President Eisenhower's office. Acceleration in 
telephone usage is unpredictably rapid; the Bell System alone 
added about 550,000 instruments during the last three months 
of 1953. Today Bell serves over 41 million customers, two 
million more than a year ago, and 5,200 other American com 
panies have an additional nine million instruments in use. 
\ltogether, this country has more telephones than the rest of 


the world. 


Ir is a vast industry: It takes 
184.5 million miles of wire to handle the daily average of 178.6 
million conversations; the investment in plants and equipment 
of all American companies is in excess of $14 billion; and 
excluding the allied industries, such as those which manufac 
ture the instruments and other equipment, telephone companies 
employed 688,000 workers as of September 30, 1953. 


The telephone industry is characteristically American; 
its ownership is widespread. The American Telephone and 
Telegraph Company has over 1'4 million shareholders, and 
each owns an average of 33 shares; included are 200,000 em 


ployee shareholders. 


On the cover is a picture of the 
dial central office of Illinois Bell in Chicago, showing a huge 
battery of crossbar switches. When a caller dials a number, 
electrical impulses enter here and “tell” the equipment where 
they wish to be routed. The system “memorizes” the number 
with its “electronic brain” and picks out the first available open 
path through which the call may be completed. Time con 


sumed: a mere fraction of a second. 


More pictures of the telephone industry appear at pages 
181, 184, 193 and 200. 


Photographs courtesy of Illinois Bell Telephone Company. 
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